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Mayor and City Council 
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RE: 	 Opposition to Goetz Seawall 
COP 09-13/SUP 09-05 

Honorable City Council and Mayor: 

Thank you for considering these comments submitted on behalf 
of myself and the San Diego Chapter of the Surfrider Foundation. The 
Surfrider Foundation is a grassroots, non-profit organization dedicated 
to the preservation of the World's oceans, beaches and coastline 
through conservation, activism, research and education. The Surfrider 
Foundation has over 50,000 members and 60 chapters in the United 
States and affiliates in Brazil, Argentina, Costa Rica, Europe, Australia 
and Japan. The San Diego Chapter is Surfrider's oldest and largest 
Chapter. 

We urge you to require the Goetz Seawall application to undergo 
a thorough environmental review under CEQA by preparing an EIR for 
the project. Further, we urge you to deny the current application as 
inconsistent with the LCP and the Coastal Act. In addition, we object to 
and have serious concerns regarding the appeals procedure under the 
Carlsbad Municipal Code and resolutions. We address such issues 
first. 

A. 	 The $1,000 Cost to Appeal a Decision to the City 
Council is an Unconstitutional Bar to the Public to 
Petition the Government to Redress a Grievance. 

The First Amendment of the United States Constitution and 
California Constitution, Article I, section 3, provides the people the right 
to petition the government to redress their grievances. While Filing 
fees are often imposed, such fees cannot pose a barrier to due 
process, or chill the exercise of free speech. There must be a 
mechanism to waiving the fees for those unable to pay. 
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In this case, the Carlsbad Municipal Code [CMC] imposes a 
$1,000 fee on those who wish to appeal a decision from Planning 
Commission to the City Council. [CMC § 21 .54.150; Resolution 
2009-145.] While the Carlsbad Municipal Code does not require an 
appeal to exhaust administrative remedies on a Coastal Development 
Permit, a matter under CEQA must be appealed to the City Council. 
[See CMC § 21.201.140.] This means that to challenge a project 
under the municipal code or CEQA, the public must pay $1,000 to 
exhaust its administrative remedies. This is three times the amount of 
the current cost for filing a lawsuit, and does not appear to be 
waiverable based on an appellant's lack of financial resources. 

The City cites to Friends ofGlendora, I/. City ofGlendora, 182 
Cal. App. 4th 573 [201 OJ for the proposition that it may impose even a 
$2,000 fee to appeal. However, the court in Glendora did not consider 
whether a fee may be imposed that is not waiverable for non-profits 
and indigents. Surfrider is not disputing the right to impose a fee, but 
the right to impose a $1,000 fee that cannot be waived. 

Furthermore, such non-waiverable $1,000 fee chills free 
speech, discouraging anyone without a financial interest in the project 
from appealing a decision to the City Council. This is an 
unconstitutional fee that violates the due process of those opposing a 
project. [California Teachers Assn. I/. State ofCalifornia, 20 Cal. 4th 
327,350 [1999].J Because exhausting administrative remedies is an 
absolutely necessary pre-requisite to filing an administrative mandamus 
action in court, the $1,000 non-waiverable fee also amounts to an 
unconstitutional denial of the right to file a lawsuit. The ordinance must 
be changed to ensure that the right to due process is not overly 
impacted by such fees. The ordinance must be changed to permit 
opponents the opportunity to demonstrate that they cannot afford 
such fees or should not be forced to pay such fees. 

B. 	 The Ordinance's Burden of Proof Violates the 
Dictates of CEQA. 

The appeal procedures set forth in the Carlsbad Municipal Code 
improperly shifts the burden of review in CEQA. Under the Carlsbad 
Municipal Code 21 .54.150, there must an affirmative vote of three 
City Council members to overturn a decision by the Planning 
Commission. However, because CEQA is a process of public 
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accountability, only elected officials have the final determination under 
CEQA. 	 The duty to fully evaluate the evidence and determine the 
proper course under CEQA is solely for the City Council. 

In this case, the City Council is the final body that must evaluate 
the City's decision to forego CEQA, and affirmatively approve the 
project. The Municipal Code creates a situation where two members 
of the City Council could potentially approve a project and certify an EIR 
over the objections of two other members. This absolutely violates the 
CEQA process, which requires denial of a project absent an affirmative 
marjority vote to certify an environmental document [or course of 
action] as complying with CEQA. 

C. 	 The City Council Must Order the City Staff to 
Prepare an EIR. 

As noted in my previous correspondence, there is more than a 
fair argument that the project has significant unmitigable impacts to 
biology, beach width, recreation and public access. Simply put, through 
the process of passive erosion and sea-level rise, the beach will 
disappear in front of the seawall. The City cannot approve the project 
when there are viable alternatives that avoid or mitigate the significant 
impacts. [Pub. Res. Code section 21002.) 

There a numerous less environmentally damaging options that 
adequately protect the public - - the purported purpose of the project. 
A simple mesh fence and signs would have substantially reduced the 
alleged risk to the public without destroying the beach. Grading the 
bluff to an acceptably stable slope (aka "angle of repose"] would have 
also reduced the potential for landslides without damaging the beach. 

Instead, the City decided not to thoroughly analyze the options 
and the risks, and instead decided to avoid CEQA altogether. In fact, 
the City first prepared a negative declaration, but, after Surfrider 
submitted extensive comments on the project, and provided substantial 
scientific studies and literature describing the impacts of seawalls, 
suddenly the City decided to attempt to rely on the emergency 
exemption to avoid CEQA. Essentially. the City staff knew it could not 
make the findings to support a negative declaration and instead sought 
to circumvent the CEQA process by relying on the emergency 
exemption. 
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Avoiding CEQA is absolutely improper. As was noted by the 
Coastal Commission in its June 26, 2009 letter, there is no vested 
right to maintain a seawall built under an emergency permit. (See also, 
Whaler's Village Club v. Cal. Coastal Com, 173 Cal. App. 3d 240, 252 
(1985].) A permit for an emergency seawall is temporary. The 
applicant must obtain a regular coastal development permit. In fact, 
the staff report, itself, notes the temporary nature of an emergency 
permit. If the coastal development permit is denied, the seawall must 
be removed. The fact that the applicants built a seawall under an 
emergency procedures does not constitute a vested right to a 
permanent seawall. (Barrie v. Cal. Coastal Com, 196 Cal. App. 3d 8, 
15 (1987].] 

Because the Special Use Permit and Coastal Development 
Permit are discretionary, such decisions must comply with CEQA. (Pub. 
Res. Code 21080.] An emergency no longer exists, if it ever did, and 
therefore the emergency exemption cannot be used by the City to avoid 
CEQA review. There is plenty of time for the City to evaluate the 
impacts and alternatives, and make an informed decision on whether a 
seawall is warranted and permitted for the project as described. 

Geotz will undoubtedly argue that because the project was 
already built, the issue of CEQA review is moot. However, when a 
project applicant proceeds at his own risk, the project is not deemed 
approved until the final decision. (Woodward Park HOA v. Garreks, 77 
Cal. App. 4th 880, 889 (2000).] Because the seawall project can still 
be modified, conditioned, or removed, it is still a discretionary decision 
that requires complete CEQA review. [Miller v. City ofHermosa Beach. 
13 Cal. App. 4th 1118, 1139 [1993].] CEQA review cannot be 
avoided when the project has not received its final approval. 
(Woodward Park, supra, at 889; See also, City ofSantee v. County of 
San Diego, 214 Cal. App. 3d 1438, 1456 [1989] (permitting a 
temporary jail to remain while an EIR was completed].] The City must 
prepare an EIR to evaluate the impacts of the Goetz Seawall. 

D. 	 The City Still Has Failed to Conduct a Safety 
Analysis of the Necessity of the Seawall. 

The City simply sites to the December 19, 2008 bluff collapse 
as its justification of the seawall. However, the City still has not 
evaluated or calculated the actual risk of injury to beachgoers. Further, 
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as is typical of purchased science, the evidence of the likelihood of 
collapse injuring a beachgoer, provided by the applicant's geologist, is 
both speculative and contradictory. 

First, it is undeniable that on or about December 19, 2008, the 
bluff collapsed and a substantial amount of bluff material was deposited 
on the public beach. The talus [the fallen portion) according to the 
photographs, extended 50-75% up the face of the bluff. According to 
the geology report prepared at the time, the triggering mechanism was 
three days of rain depositing approximately 1.5 inches precipitation. 
[Geosolls Corresp. dated Jan. 20, 2009.) This is consistent with 
scientific studies which have found that bluff failures are largely 
triggered by water. [Young et. ai., "Rain, Waves, and Short-Term 
Evolution of Composite Seacliffs in Southern California," 267 MARINE 
GEOLOGY 1, at 6 (2009).) 

However, once a bluff has failed, the likelihood of subsequent 
likelihood of a major collapse is greatly reduced. First, the talus 
protects the bluff base from wave attack. Secondly, the upper bluff has 
slumped, providing a more stable angle. In addition, until the talus is 
removed, the ability of people to get close to the bluff is reduced. There 
has been no evidence supporting that the public is in danger from 
another bluff collapse at the project site. 

Furthermore, according to the applicant's own geologist, "The 
USGS Report shows that this section of bluff has not retreated over 
the last 115 years." [Geosoils Corresp. dated March 30, 2010, at p. 
47 of City Council Packet.] Thus, the City is justifying its public safety 
claim based on one collapse in 115 years. Is one, non-fatal bluff 
collapse in 115 years sufficient justification for a seawall that will 
destroy the public beach? 

A safety analysis must be prepared if the justification is public 
safety. The safety analysis must consider the historical amount of 
material in a bluff collapse, the historical analysis of bluff stability, and 
the timing of bluff collapses. Considering that this particular bluff 
collapsed after 1 .5 inches of rain, in the winter, after 11 5 years without 
a collapse, greatly challenges the alleged justification for a seawall in 
this area. 

Further, other avenues that are less environmentally damaging 
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must be considered. The rejection by staff of the "grading of the bluff" 
option is based on no evidence and a faulty analysis. For example, staff 
states that grading the bluff accelerates erosion and "may hasten the 
warrant for a seawall for the protection of the existing improvements" 
First, the new structures are not entitled to a seawall under any 
circumstances, which is why Mr. Goetz sought an emergency seawall. 
Secondly, twenty or more years of a beach, is preferable to a seawall 
and no beach. Further, even assuming that the rate .16 ft.1 of erosion 
proposed by Geosoils is accurate [which we dispute], the structures 
would be safe for 75 years even if the bluff edge was graded 20 feet 
back from base. 

Third, the City's refusal to seriously consider and evaluated 
effective and environmentally superior alternatives belies the real intent 
of Mr. Geotz - - to protect his back yard and patio furniture. A seawall, 
to my knowledge, has never been granted on the basis of protecting 
the public below the bluff. 

E. 	 The City Has Not Properly Calculated the Impact 
Fee and Has Failed to Evaluate the Impacts to 
Recreation. 

The City's report utterly fails to address the issues of sand 
mitigation and the lack of recreational impact fee. Instead the report 
simply states, "The COP for the seawall has been conditioned to 
contribute to a sand replenishment program to offset the impacts of 
the project." However, in reviewing the COP, the "in-lieu fee amount" to 
be provided to SANOAG is $XX. [COP Resolution ~ 11.) The amount 
must be specified in the COP. 

In the previous report, the suggested sand mitigation fee was 
$2,469.00. This is based upon the applicant's geologist's claim that 
sand is $3 per cubic yard. In addition, this is based upon an estimate 
of .1 6 feet of erosion per year or approximately 2 inches per year. 
Both estimates are inaccurate. 

First, the cost of sand is different from the costs of sand 
replenishment. Sand replenishment requires environmental studies, 
dredging, piping, distribution, trucks, front end loaders and other costs. 

1 That is approximately 2 inches per year. 

http:2,469.00
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The costs of such operation is substantially more than $3.00 per cubic 
foot. The most recent estimate provided to the Coastal Commission 
was $16.28 per foot. (Bernard Li COP Application No. 6-07-133, 
available at http:;/documents.coastal.ca.gov/reports/201 0/6 
IW11 a-6-201 O.pdf] 

In addition, as noted by the Li COP Application, seawalls have 
significant adverse impacts to recreation. The Coastal Commission 
requires fees to mitigate the amount of the beach lost though passive 
erosion. This is determined by calculating the area of the beach that 
would have been created through natural erosion, and then appraising 
the costs of purchasing an empty beachfront parcel approximately the 
size of such beach. [Li COP application at 6.] 

Finally, if the justification for the seawall is public safety, then 
clearly, the predicted erosion must be more than two inches per year 
[.16 ft.) No one is going to injured based on the predicted two inch per 
year of erosion. There must be some sort of non-contradictory 
evaluation of actual erosion. Such erosion estimate demonstrates 
that the applicant's geological estimates of the likelihood of bluff 
collapse should be viewed with great skepticism. 

If approved, the sand mitigation fee and an appropriate fee for 
loss of recreational habitat must be imposed based on an erosion 
estimate that is consistent with the alleged justification of the project. 
If the bluff is expected to erode only .16 feet per year, the public is 
clearly not in danger. 

F. 	 Neither the Coastal Act, nor the Carlsbad LCP 
Permits Seawalls to Allegedly Protect the Public 
Beach. 

The pertinent portion of Carlsbad's LCP, states: 

Revetments, breakwaters, groins, harbor channels, 
seawalls, cliff retaining walls, and other such construction 
that alters natural shoreline processes shall be permitted 
when required to serve coastal-dependent uses or to 
protect existing structures or public beaches in danger 
from erosion, and when designed to eliminate or mitigate 

http:;/documents.coastal.ca.gov/reports/201
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adverse impacts on local shoreline sand supply. As a 
condition of approval, permitted shoreline structures may 
be required to replenish the beach with imported sand. 

[CMC § 21 .204.o40[8).} 

Carlsbad's LCP essentially mimics the language regarding 
seawalls in the Coastal Act, which states: 

Revetments, breakwaters, groins, harbor channels, 
seawalls, cliff retaining walls, and other such construction 
that alters natural shoreline processes shall be permitted 
when required to serve coastal-dependent uses or to 
protect existing structures or public beaches in danger 
from erosion and when designed to eliminate or mitigate 
adverse impacts on local shoreline sand supply. 

[Pub. Res. Code § 30235.] 

An LCP may be more restrictive than the Coastal Act, but it 
cannot be less restrictive. "The Coastal Act sets the minimum 
standards and policies with which local governments within the coastal 
zone must comply." [Yost I/. Thomas[1984J, 36 Cal. 3d 561, 572.J 
Thus, while the City Carlsbad may interpret its LCP to be more 
protective of significant coastal resources, it cannot interpret the LCP 
in a manner in conflict with the Coastal Act. 

In this case, the seawall was built to protect houses that were 
recently built and not entitled to a seawall under the Coastal Act or 
LCP. Under the Coastal Act, a structure is only entitled to a seawall if 
it is in imminent danger from erosion and the impacts to the seawall 
are mitigated. Clearly, Geotz and Sylver, possessing homes that are 
more than 45 feet from the bluff edge, are not entitled to a seawall. 
Thus, they are attempting to justify protecting their backyard under the 
guise of a public safety issue. 

As discussed in Living with the Changing California Coast, 
"Seawalls and revetments are designed and built to protect property 
and structures on dunes, bluff, or cliffs and not to protect public 
beaches. To our knowledge, a seawall has never been built to protect 
or save a beach." [Living with California's Changing Coastline at p. 
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135.] It would be truly unprecedented if Carlsbad's LCP [or the Coastal 
Act] was interpreted in a manner that permitted someone to build a 
seawall under the guise of protecting the beach. Seawalls destroy 
beaches. It would make no sense to permit a property owner to build a 
seawall to protect the beach that will eventually be lost because of the 
construction of a seawall. 

In addition, the public safety argument would permit anyone to 
build a seawall, no matter how far back their existing structure was 
located, or how recently the structure was built, despite the 
requirements of section 30253 that new development not in any way 
require the construction of a shoreline protective device. [See also 
CMC § 21.204.110[8][8] & [15].] 

Coastal Act section 30235 has never been interpreted in the 
manner that would permit a homeowner to allegedly protect their 
home based on an alleged threat to the public. As discussed by 
Charles Lester, the Deputy Director of North and Central California 
districts of the California Coastal Commission, 

[SJhoreline protection structures such as seawalls or 
revetments shall be approved if an existing development 
is threatened by erosion, if the structure is the necessary 
response, and if the impacts to the local shoreline sand 
supply are eliminated or mitigated. For example, the law 
would not allow a seawall to be built for a threatened 
development if the development could be easily relocated 
out of harm's way. 

[Living with California's Changing Coastline at p. 139-140.] 

The Coastal Commission has not ever interpreted Section 
30235 to permit a homeowner to build a seawall based on an alleged 
threat to the beach below. There are simply too many better and less 
impactful options for allegedly protecting public safety. 

G. 	 The Findings Cannot Be Made to Permit the 
Seawall Because the Public Beach Will Eventually 
Destroy the Beach. 
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Carlsbad LCP states: 

Provisions for the maintenance of any permitted seawalls 
shall be included as a condition of project approval. As a 
further condition of approval, permitted shoreline 
structures shall be required to provide public access. 
Projects which create dredge spoils shall be required to 
deposit such spoils on the beaches if the material is 
suitable for sand replenishment. Seawalls shall be 
constructed essentially parallel to the base of the bluff 
and shall not obstruct or interfere with the passage of 
people along the beach at any time. 

[CMC § 21 ,204.040 [emphasis added).] 

In addition, Carlsbad's LCP further states, "Developments shall 
be conditioned to provide the public with the right of access to a 
minimum of twenty-five feet of dry sandy beach at all times of the year." 
[CMC § 21.204.060 [a)[1 ].) There is no finding that the development 
has been conditioned to provide this kind of dry sand buffer. Nothing in 
the resolutions requires the project to maintain a 25 foot dry sandy 
beach for the life of the project. The speCUlative justification, that 
"Various sand replenishment projects are in the works" is not a 
substitute for actual mitigation. The finding cannot be made. 

Quite frankly, once analyzed, it is questionable whether such a 
finding could ever be made. It would be very expensive, if not 
impossible to maintain a 25 foot dry sandy area. The only way to 
maintain the beach with a seawall is to have sand replenishment in a 
sufficient amount that prevents the high-tide line from migrating 
eastward. Considering the impacts of passive erosion and sea-level 
rise, it is doubtful that a seawall could be designed and mitigated to not 
interfere with public access at any time. The seawall will destroy the 
beach. 

Finally, the Resolution finds that an easement for public access 
burdens the property. [Doc No. 2000-0346365.] The seawall will 
reduce public access impacting the easement and is therefore 
inconsistent with such easement. The seawall application should be 
denied. 
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CONCLUSION 

I respectfully request that the City prepare the proper analysis 
and environmental investigation with and EIR, and review this seawall in 
a manner that is open and fair to the public. The public must 
understand what it will be losing. The City should not attempt to hide 
the impacts. Prepare a proper risk analysis before making any 
judgment on this seawall, and consider the actual impacts caused by 
shoreline protective devices. Thank you for your time. 

Sincerely, 

J!G:~1f 
Enclosures: 

1. Coastal Commission Staff Report, COP Application 6-07
133. 



STATE OF CAUFORNIA -- THE NA1URAL RESOURCES AGENCY 	 ARNOLD SCHWARZENEGGER, Governor 

CALIFORNIA 	 COASTAL COMMISSION 
SAN DIEGO AREA 

7575 METROPOlITAN DRIVE, SUITE 103 

SAN DIEGO, CA 92108-4421 

(619) 767-2370 

Staff: G. Cannon-SD 
Staff Report: May 19,2010 Wlla Hearing Date: 	 June 9-11, 2010 

REVISED CONDITIONS AND FINDINGS 

Application No.: 6-07-133 

Applicant: 	 Bernard Li Agent: Bob Trettin 

Description: 	 Construction ofa 35 foot high, 57 foot long seawall to replace an existing 
unauthorized 25 foot high seawall, including installation of 35 foot high 
tied-back concrete columns between existing columns and removal of 
approximately 6 feet of concrete footing seaward ofthe existing seawall. 
In addition, the applicant proposes to color and texture the face ofthe 
seawall to closely match the natural bluff face. 

Site: 	 On the public beach below a blufftop lot containing a single family 
residence at 680 Neptune A venue, Encinitas, San Diego County. 
APN 256-051-21 

STAFF NOTES: 

Staff recommends the Commission adopt the following revised findings in support of the 
Commission's action on January 15.2010. In its action, the Commission approved a 35 
foot- high, 57 foot-long seawall to replace an existing unauthorized 25 foot-high seawall, 
including installation of 35 foot-high tied-back concrete columns between existing 
columns and removal of approximately 6 feet of concrete footing seaward ofthe existing 
seawall. In addition. the applicant proposes to color and texture the face ofthe seawall to 
closely match the natural bluff face. In its action, the Commission revised Special 
Condition #2 so as to clarify that any additional sand fee mitigation required after the first 
20 years of the seawall's installation would only be for the impacts ofthe seawall that 
occur beyond. but not including, the first 20 years of its installation. The Commission 
also revised Special Condition #3 so that a mitigation fee for the adverse impacts of the 
seawall on public access/recreational use be based on an appraisal of the current value of 
the subject blufftop lot only and not include any improvements. 

Date of Commission Action: January 15,2010 

Commissioners on Prevailing Side: Achadjian, Blank, Bloom, Parker. Kruer, Mirkarimi, 
Sanchez, Shallenberger, Stone. Wan. Chairperson Neely. 
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Summary of Staffs Preliminary Rscommendation: Staff is recommsnding approval of 
ths proposed ssav/all reconstructioH as ths applicant's geOi6chHical reprssentativs has 
psrfurmed a slops stability aaalysis ofthe overall site aHd cOHcludsd that the blufftop 
structure is in danger from erosioH. Bassd OH ths applicaHt's geotechHical reports, the 
seawall aad backfill structurss are Hscessary to protect the structure at the top ofthe bluff. 
Ths Commission's staff coastal eHgineer has reviewed the applicaat's geotechnical 
assessmsnt aHd concurs '"ith its conclusions. 

The propossd developmeHt has bssH cOHditionsd to mitigate its impact OH coastal 
resources such as sceHic quality, public access aad recreatioH opportuHities, aad shoreliHs 
saad supply. The applicaat is proposing to pay aa in lieu fee of$23,101.81 fur the 
associatsd impacts of the developmeHt OH regioHal saad supply aHd a separate mitigatioH 
fee of $57,000.00 to ths City ofhHciHitas fur the impacts ofths development OH public 
access aHd recreational opportuHities. Ho\'1ever, based OH the siz;e ofthe proposed 
sSa'Nall and associated impacts, Commission staffrscommeHds that a mitigatioH fes for 
the sea'tVall's impacts to public access aHd recreation be derived from aH appraisal value 
ofthe blufftop propsrty applyiHg the sq. ft. value of the blufftop property to the sq. ft. 
area ofssawall impact over ths estimated life ofths seawall. Ths value ofthe blufftop 
propsrty vAll be determiHed by aH appraiser choseH by ths applicant iH concurrence with 
ths Executivs Director. For comparison purposes, staffhas used both the County Tax 
Assessor's value and utilized ZiIlow.com to determiHe the value ofths propsrty. Based 
on the County's assessed valus, a mitigation fee of$186,633 :would be required to 
address impacts on public recreatioH and access. The in }isu sand mitigation fee caa thsn 
bs revised to $1 ] ,350 siHcs a componeHt of the saad fee will be included in the public 
access/recreation fee. With the proposed and required saHd mitigation aad public 
access/recrsation mitigation, the adverse impacts associated with the ssawal1 structure 
will be mitigated to the extent feasible. 

In additioH, a spscial condition has been attached which requires the applicant to 
acknO'tvledge that should additioHal stabilization be proposed in the future, the applicaat 
will be required to identifY and address the feasibility of all altsrnative measures which 
would reduce the risk to the blufftop structures aad provids reasonable use of the 
property for ths life ofthe existing home and sea'Nall, but '<'Iould avoid further alteration 
ofthe natural laadfurm ofthe public beach or coastal bluffs,. The condition also requirss 
acknowledgment that any future FsdevelopmeHt en the lot ',vill Hot rely on the subjsct 
ssawall to establish geological stability or protectioH from hazards. Other cOHditions 
involve the timing OfCOHstruction, the appsarance ofthe ssawall, approval from other 
agencies aad submission of final as built plans. 

Standard of Review: The City of Encinitas has a certified LCP, however, the proposed 
development will occur on the public beach within the Commission's original 
jurisdiction. As such, the standard of review is the Chapter 3 policies ofthe Coastal Act 
with the certified LCP used as guidance. 

http:ZiIlow.com
http:57,000.00
http:of$23,101.81
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Substantive File Documents: Certified City of Encinitas Local Coastal Program (LCP); 
Case No. 05-219 MUP/CDP; "Geotechnical Basis of Design, 680 
Neptune Avenue, Encinitas" by TerraCosta Consulting Group dated 
9/30105; "Engineering Justification for Lower Seawall" by Soil 
Engineering Construction, Inc., dated 9/22109; "Beach Sand Mitigation 
Calculations, Revised October 7, 2009" by The Trettin Company dated 
1017/9; COP Nos. 6-85-396/Swift, 6-89-1 36-GIAdams, 6-89-297
G/Englekirk, 6-92-82/Victor, 6-92-212/Wood, 6-93-36-G/Clayton, 6-93
131/Richards, et aI, 6-93-136/Favero, 6-93-1811Steinberg, 6-95-66/Hann, 
6-98-391 Denver/Canter, 6-98-131/Gozzo, Sawtelle and Fischer, 6-99
9/Ash, BourguaIt, Mahoney, 6-99-35-G/MacCormick, 6-99-75-GlFunke, 
Kimball, 6-99-131-G/Funke, Kimball, 6-99-41 IBradley, 6-00-0091Ash, 
Bourgault, Mahoney, 6-00-74/Grey Diamond Marketing, Funke, 
Kimball; 6-00-1 46-G/Brem, Warke; 6-00-171-GlBrown, Sonnie, 6-01
005-G/Okun, 6-0 I-II-G/Okun, Sorich; 6-0 1-040-G/Okun, 6-01-041
G/Sorich, 6-01-42-G/Brown and 6-01-62-G/Sorich; COP #4-87
I 61,Pierce Family Trust and Morgan; COP #6-87-371, Van Buskirk; 
COP #5-87-576, Miser and Cooper; COP 3-02-024, Ocean Harbor 
House; 6-05-72, Las Brisas, 6-07-134/Caccavo, 6-03-33-A5/Surfsong, 6
08-73IDiNoto, et.al and 6-08-122/Winkler 

t. PRELIMINARY STl\FF RECOMMENDATION: 

The staff recommends the Commission adopt the following resolution: 

MOTION: 	 I HfO're thet t.~e Cemmission eppro'.l€ Goestel 
De-,,'elepment Permit No.6 07 133 pursucmt to !:he staff 
recommendation. 

STAFF RECOMMENDATION OF APPROV,..'.L: 

Staff recommends a YES vote. Passage of this motion 'NiH result in approval of the 
permit as conditioned and adoption ofthe folloJ#ing resolution and findings. The motion 
passes only by affirmative yote ofa majority ofthe Commissioners present. 

RESOLUTION TO APPROVE THE PERMIT: 

The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity 'l,ith the policies of Chapter 3 of the Coastal Act and 
..viII not prejudice the ability of the local government having jurisdiction over the area to 
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval of 
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the permit complies vAth the California Environmental Quality Act because either 1) 
reasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development en the environment, or 2) thef'e 
an~ ne further reasible mitigation measures or alternatives that would substantially lessen 
any significant adverse impacts ofthe development on the environment. 

I. 	 MOTION: I move that the Commission adopt the revised findings 
in support of the Commission's action on January 15. 
2010 concerning approval of Coastal Development 
Permit No. 6-07-133. 

STAFF RECOMMENDATION OF APPROVAL: 

Staffrecommends a YES vote on the motion. Passage of this motion will result in the 
adoption of revised findings as set forth in this staff report. The motion requires a 
majority vote of the members from the prevailing side present at the revised findings 
hearing, with at least three of the prevailing members voting. Only those Commissioners 
on the prevailing side of Commission's action are eligible to vote on the revised findings. 
The Commissioners eligible to vote are: 

Commissioners Achadjian, Blank, Bloom. Parker, Kruer, Mirkarimi, Sanchez, 
Shallenberger, Stone, Wan, Chairperson Neely. 

RESOLUTION TO ADOPT REVISED FINDINGS: 

The Commission hereby adopts the findings set forth below for Coastal Development 
Permit No. 6-07-133 on the ground that the findings support the Commission's 
decision made on January 15,2010 and accurately reflect the reasons for it. 

II. Standard Conditions. 

See attached page. 

III. Special Conditions. 

The permit is subject to the following conditions: 

I. Final As-Built Plans. PRIOR TO THE ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applicant shall submit for review and written approval 
ofthe Executive Director, final as-built plans for the seawall that are in substantial 
conformance with the submitted plans dated 7/1/09 by Soil Engineering Construction, 
Inc. Said plans shall first be approved by the City ofEncinitas and include the 
following: 

a. 	 Any existing permanent irrigation system located on the bluff top site(s) shall be 
removed or capped. 
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b. 	 All runoff from impervious surfaces on the top of the bluff shall be collected and 
directed away from the bluff edge towards the street. 

c. 	 Existing accessory improvements (i.e., decks, patios, walls, windscreens, etc.) 
located in the geologic setback area on the site(s) shall be detailed and drawn to 
scale on the final approved site plan and shall include measurements of the 
distance between the accessory improvements and the bluff edge (as defined by 
Section 13577 of the California Code of Regulations) taken at 3 or more 
locations. The locations for these measurements shall be identified through 
permanent markers, benchmarks, survey position, written description, or other 
method that enables accurate determination of the location of structures on the 
site. Any existing accessory structures located within 5 ft. of the bluff edge, if 
removed, shall not be replaced in a location closer than 5 feet landward of the 
natural bluff edge or approved reconstructed bluff edge. Any new Plexiglas or 
other glass wall shall be non-clear, tinted, frosted or incorporate other elements 
to inhibit bird strikes. 

The permittees shall undertake the development in accordance with the approved plans. 
Any proposed changes to the approved plans shall be reported to the Executive Director. 
No changes to the plans shall occur without a Coastal Commission approved amendment 
to this coastal development permit unless the Executive Director determines that no 
amendment is legally required. 

2. Mitigation for Impacts to Sand Supply. PRIOR TO ISSUANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the applicant shall provide evidence, in a form 
and content acceptable to the Executive Director, that a fee of$11,350 has been 
deposited in an interest bearing account designated by the Executive Director, in-lieu of 
providing the total amount of sand to replace the sand and beach area that will be lost due 
to the impacts of the proposed protective structures. All interest earned by the account 
shall be payable to the account for the purposes stated below. 

The developed mitigation plan covers impacts only through the identified 20-year design 
life ofthe seawall. No later than 19 years after the issuance of this permit, the permittee 
or his successor in interest shall apply for and obtain an amendment to this permit that 
either requires the removal of the seawall within its initial design life or requires 
mitigation for the effects ofthe seawall on shoreline sand supply for the expected life of 
the seawall beyond (but not including) the initial 20-year design life. The length of time 
proposed for retention ofthe seawalI shall correspond to and not exceed the remaining 
life ofthe residential duplex structure located on the bluff top. If, within the initial 
design life of the seawall, the permittee or his successor in interest obtain a coastal 
development permit or an amendment to this permit to enlarge or reconstruct the seawall 
or perform repair work that extends the expected life ofthe seawal1, the permittee shall 
provide mitigation for the effects of the seawall on shoreline sand supply for the expected 
life of the seawall beyond (but not including) the initial20-year design life. 
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The purpose of the account shall be to establish a beach sand replenishment fund to aid 
SANDAG, or a Commission-approved alternate entity, in the restoration of the beaches 
within San Diego County. The funds shall be used solely to implement projects which 
provide sand to the region's beaches, not to fund operations, maintenance or planning 
studies. The funds shall be released only upon approval ofan appropriate project by the 
Executive Director ofthe Coastal Commission. The funds shall be released as provided 
for in a MOA between SANDAG, or a Commission-approved alternate entity, and the 
Commission, setting forth terms and conditions to assure that the in-lieu fee will be 
expended in the manner intended by the Commission. If the MOA is terminated, the 
Commission may appoint an alternate entity to administer the fund. 

3. Mitigation for Impacts to Public Access and Recreational Use. PRIOR TO 
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall 
provide a real estate appraisal ofthe current market value of an unimproved lot subject 
residential duplex property at 680 Neptune A venue, Encinitas, California, performed 
after January 1, 2010. The appraiser shall be identified by the applicant and concurred 
with in writing by the Executive Director prior to the appraisal. 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the full 
mitigation fee to address adverse impacts to public access and recreational use based on 
an appraisal of the subject blufftop lot (without improvements) and thereby, the per sq. ft. 
value ofthe subject blufftop property applied to the per sq. ft. area of seawall impact, has 
been deposited in an interest bearing account designated by the Executive Director, in
lieu of providing comparable area of beach that will be lost due to the impacts of the 
proposed protective structures and/or in-lieu of a specific public access/recreational 
improvement project. All interest earned by the account shall be payable to the account 
for the purposes stated below. 

The required mitigation fee covers impacts only through the identified 20-year design life 
of the seawall. No later than 19 years after the issuance ofthis permit, the permittee or 
his successor in interest shall apply for and obtain an amendment to this permit that either 
requires the removal of the seawall within its initial design life or requires mitigation for 
the effects of the seawall on public access and recreation for the expected life of the 
seawall beyond (but not including) the initial 20-year design life. If, within the initial 
design life of the seawall, the permittee or his successor in interest obtains a coastal 
development permit or an amendment to this permit to enlarge or reconstruct the seawall 
or perform repair work that extends the expected life of the seawall, the permittee shall 
provide mitigation for the effects of the seawall on public access/recreation for the 
expected life of the seawall beyond (but not including) the initial20-year design life. 

The purpose of the account shall be to establish a public access/recreation fund to aid the 
Coastal Conservancy, or a Commission-approved alternate entity, in the provision, 
restoration or enhancement ofpublic access and recreational opportunities along the 
shoreline within San Diego County, including but not limited to, public access 
improvements, recreational amenities and/or acquisition ofprivately-owned beach or 
beach-fronting property for such uses. The funds shall be used solely to implement 
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projects or land purchase which provide public access or recreational opportunities along 
the shoreline, not to fund operations, maintenance or planning studies. The funds shall be 
released only upon approval ofan appropriate project by the Executive Director of the 
Coastal Commission. The funds shall be released as provided for in a MOA between the 
Coastal Conservancy, or a Commission-approved alternate entity, and the Commission, 
setting forth terms and conditions to assure that the in-lieu fee will be expended in the 
manner intended by the Commission. If the MOA is terminated, the Commission may 
appoint an alternate entity to administer the fund. 

4. Monitoring Program. PRIOR TO ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applicants shall submit to the Executive Director for 
review and written approval, a monitoring program prepared by a licensed civil engineer 
or geotechnical engineer to monitor the performance of the seawall which requires the 
following: 

a. 	 An annual evaluation of the condition and performance ofthe seawall addressing 
whether any significant weathering or damage has occurred that would adversely 
impact the future performance of the structure. This evaluation shall include an 
assessment of the color and texture ofthe seawall comparing the appearance of 
the structure to the surrounding native bluffs. 

b. 	 Annual measurements ofany differential retreat between the natural bluff face 
and the seawall face, at the north and south ends ofthe seawall and at 20-foot 
intervals (maximum) along the top of the seawall facelbluffface intersection. The 
program shall describe the method by which such measurements shall be taken. 

c. 	 Provisions for submittal of a report to the Executive Director ofthe Coastal 
Commission by May 1 ofeach year (beginning the first year after construction of 
the project is completed) for a period ofthree years and then, each third year 
following the last annual report, for the life of the approved seawall. However, 
reports shall be submitted in the Spring immediately following either: 

1. An "EI Nino" storm event - comparable to or greater than a 20-year 
storm. 

2. An earthquake of magnitude 5.5 or greater with an epicenter in San 
Diego County. 

Thus, reports may be submitted more frequently depending on the occurrence of 
the above events in any given year. 

d. 	 Each report shall be prepared by a licensed civil, geotechnical engineer or 
geologist. The report shall contain the measurements and evaluation required in 
sections a, and b above. The report shall also summarize all measurements and 
analyze trends such as erosion of the bluffs or changes in sea level and the 
stability ofthe overall bluff face, including the upper bluff area, and the impact of 
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the seawall on the bluffs to either side of the wall. In addition, each report shall 
contain recommendations, ifany, for necessary maintenance, repair, changes or 
modifications to the project. 

e. 	 An agreement that the permittee shall apply for a coastal development permit 
within 90 days of submission of the report required in subsection c. above for any 
necessary maintenance, repair, changes or modifications to the project 
recommended by the report that require a coastal development permit. 

The permittee shall undertake monitoring in accordance with the approved monitoring 
program. Any proposed changes to the approved monitoring program shall be reported to 
the Executive Director. No changes to the monitoring program shall occur without a 
Coastal Commission approved amendment to this coastal development permit unless the 
Executive Director determines that no amendment is legally required. 

5. Storm Design/Certified Plans. PRlOR TO THE ISSUANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the applicant shall submit certification by a 
registered civil engineer that the proposed shoreline protective devices are designed to 
withstand storms comparable to the winter storms of 1982-83. 

6. Future Response to Erosion. If in the future the permittee seeks a coastal 
development permit to construct additional bluff or shoreline protective devices, the 
permittee shall be required to include in the permit application information concerning 
alternatives to the proposed bluff or shoreline protection that will eliminate impacts to 
scenic visual resources, public access and recreation and shoreline processes. 
Alternatives shall include but not be limited to: relocation ofall or portions of the 
principal structure that are threatened, structural underpinning, and other remedial 
measures capable of protecting the principal residence and allowing reasonable use ofthe 
property, without constructing additional bluff or shoreline stabilization devices. The 
information concerning these alternatives must be sufficiently detailed to enable the 
Coastal Commission or the applicable certified local government to evaluate the 
feasibility ofeach alternative, and whether each alternative is capable of protecting the 
existing principal structure for the remainder of its economic life. No additional bluff or 
shoreline protective devices shall be constructed on the adjacent public bluff face above 
the approved seawall or on the beach in front of the proposed seawall unless the 
alternatives required above are demonstrated to be infeasible. No shoreline protective 
devices shall be constructed in order to protect ancillary improvements (patios, decks, 
fences, landscaping, etc.) located between the principal residential structures and the 
ocean. Any future redevelopment on the lot shall not rely on the subject seawall to 
establish geological stability or protection from hazards. 

7. Future Maintenance. The permittee shall maintain the permitted seawall in its 
approved state. Maintenance ofthe seawall and return walls shall include maintaining 
the color, texture and integrity. Any change in the design of the project or future 
additions/reinforcement of the seawall beyond exempt maintenance as defined in Section 
13252 of the California Code of Regulations to restore the structure to its original 
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condition as approved herein, will require a coastal development permit. However, in all 
cases, if after inspection, it is apparent that repair and maintenance is necessary, 
including maintenance of the color of the structures to ensure a continued match with the 
surrounding native bluffs, the permittee shall contact the Executive Director to determine 
whether a coastal development permit or an amendment to this permit is legally required, 
and, if required, shall subsequently apply for a coastal development permit or permit 
amendment for the required maintenance. 

8. Other Permits. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the permittee shall provide to the Executive Director copies of all other 
required local, state or federal discretionary permits, other than any approval required by 
the State Lands Commission (see Special Condition #9), for the development authorized 
by COP #6-07-133. The applicant shall inform the Executive Director of any changes to 
the project required by other local, state or federal agencies. Such changes shall not be 
incorporated into the project until the applicant obtains a Commission amendment to this 
permit, unless the Executive Director determines that no amendment is legally required. 

9. State Lands Commission Approval. PRIOR TO ISSUANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the applicants shall submit to the Executive 
Director for review and written approval, a written determination from the State Lands 
Commission that: 

a) No state lands are involved in the development; or 

b) State lands are involved in the development, and all permits required by the State 
Lands Commission have been obtained; or 

c) State lands may be involved in the development, but pending a final 
determination of state lands involvement, an agreement has been made by the 
applicant with the State Lands Commission for the project to proceed without 
prejudice to the determination. 

10. Public Rights. The Coastal Commission's approval of this permit shall not 
constitute a waiver of any public rights that exist or may exist on the property. The 
permittee shall not use this permit as evidence ofa waiver of any public rights that exist 
or may exist on the property. 

11. Assumption of Risk, Waiver of Liability and Indemnity Agreement. By 
acceptance of this permit, the applicant acknowledges and agrees (i) that the site may be 
subject to hazards from erosion and coastal bluff collapse; (ii) to assume the risks to the 
applicant and the property that is the subject of this permit of injury and damage from 
such hazards in connection with this permitted development; (iii) to unconditionally 
waive any claim of damage or liability against the Commission, its officers, agents, and 
employees for injury or damage from such hazards; and (iv) to indemnifY and hold 
harmless the Commission, its officers, agents, and employees with respect to the 
Commission's approval of the project against any and all liability, claims, demands, 
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damages, costs (including costs and fees incurred in defense of such claims), expenses, 
and amounts paid in settlement arising from any injury or damage due to such hazards. 

12. Other Special Conditions of the City of Encinitas Permit #05-219 MUP/CDP. 
Except as provided by this coastal development permit, this permit has no effect on 
conditions imposed by the City of Encinitas pursuant to an authority other than the 
Coastal Act 

13. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for 
review and approval documentation demonstrating that the applicant has executed and 
recorded against the parcel(s) governed by this permit a deed restriction, in a form and 
content acceptable to the Executive Director: (1) indicating that, pursuant to this permit, 
the California Coastal Commission has authorized development on the subject property, 
subject to terms and conditions that restrict the use and enjoyment of that property; and 
(2) imposing the Special Conditions of this permit as covenants, conditions and 
restrictions on the use and enjoyment of the Property. The deed restriction shall include a 
legal description ofthe entire parcel or parcels governed by this permit The deed 
restriction shall also indicate that, in the event of an extinguishment or termination ofthe 
deed restriction for any reason, the terms and conditions of this permit shall continue to 
restrict the use and enjoyment ofthe subject property so long as either this permit or the 
development it authorizes, or any part, modification, or amendment thereof, remains in 
existence on or with respect to the subject property. 

IV. Findings and Declarations. 

The Commission finds and declares as follows: 

I. Detailed Project Description. The proposed development involves the 
replacement of an existing unauthorized approximately 14 ft.-wide seawall that involves 
the removal ofup to 6 feet of concrete footing seaward ofthe existing wall, the addition 
ofapproximately 1 ft. ofa new concrete facing, an approximately 10 foot high addition to 
the approximately 25 foot high existing seawall and installation of35 foot high tied-back 
concrete columns between existing ones. The applicant also proposes to visually treat the 
surface of the seawall with color and texture to match the natural surrounding bluffs. The 
seawall will be located on public beach owned by the City of Encinitas. The project has 
already been completed pursuant to emergency permit 6-05-0 16-G/Li, and the subject 
permit request represents the required follow-up regular coastal development permit. 

The existing duplex was approved by the Commission in 1975 (ref. F2596) with special 
conditions that included confirmation that the structure would be designed to assure the 
proposed 25 ft. setback from the bluff edge was adequate so that shoreline protection 
would not be necessary over the life of the structure. The special conditions were 
satisfied and the development completed. 
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In J993, the Commission denied an after-the-fact requestto construct the existing 26 ft.
high, 11 ft.-wide seawall, upper bluff retaining walls and private access stairway because 
it was determined the applicant had failed to adequately demonstrate why the particular 
structures were necessary to protect the existing residence (Ref. CDP 6-92
254/Coleman). Based on a slope stability analysis performed at the time, it was clear that 
some form of shoreline protection was necessary, but, because the protective devices 
were constructed without necessary permits and an adequate alternatives analysis, the 
Commission could not find the structures consistent with the Coastal Act In addition, 
because the structures were already in place in a very hazardous location, the ability to 
pursue removal as an alternative was effectively eliminated. Although the Commission 
denied the seawall, it did not require the protective structures to be removed and, 
pursuant to subsequent enforcement action by the Commission, the seawall, upper bluff 
retaining walls and stairvvay were allowed to remain. 

In July 2005, the Executive Director authorized an Emergency Permit (Ref. -05-16-G/Li) to 
construct an approximately lOft. high addition to the existing approximately 25 ft.-high 
unpermitted seawall and improvements to the existing seawall that include the removal ofthe 
concrete footing seaward of the seawall, the installation of 35 ft.-high tied-back concrete 
columns in the gaps between the existing concrete columns, tieback and counterforts for the 
new upper section ofthe seawall, encasement of the entire seawall with architecturally
naturalizing concrete facing and installation ofa geogrid soil-filled backfill structure to be 
hydroseeded with native coastal species and temporarily irrigated. The project also involved 
the removal of all above ground portions of the unpermitted bluff stairway and mid-bluff 
retaining wall that had recently failed. Subsequently, pursuant to the emergency permit, all 
construction as described above has been completed. 

Following approval of this emergency permit, the applicant applied for the required regular 
follow-up coastal development permit to the City of Encinitas for that portion of the work 
within the City's permit jurisdiction (Le., everything other than the seawall) and to the Coastal 
Commission for the work on the seawall structure that lies on the public beach. In June of 
2007, the City of Encinitas approved a coastal development permit for all portions of the 
project authorized by the emergency permit that lie within the City's permit jurisdiction. This 
included the removal of all above-ground portions of the unpermitted stairway and the mid
bluff retaining wall and the reconstruction of the mid bluff slope with imported soil, a geogrid 
structure and landscaping. In addition, the City coastal permit authorized a six- to fourteen
foot high tied-back concrete facing over an existing upper bluffwall (Ref. Encinitas Permit 
#05-219 MUP/CDP). Although located within the Commission's appellate jurisdiction, no 
appeals were filed and the development within the City's permit jurisdiction has been 
completed. 

The City ofEncinitas has a certified LCP, however, the proposed development will occur 
on the public beach seaward of the mean high tide line within the Commission's original 
jurisdiction. As such, the standard of review is the Chapter 3 policies of the Coastal Act 
with the certified LCP used as guidance. 
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2. Geologic Conditions and Hazards. Section 30235 of the Coastal Act states, in 
part: 

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, 
and other such construction that alters natural shoreline processes shall be 
permitted when required to serve coastal-dependent uses or to protect existing 
structures or public beaches in danger from erosion, and when designed to 
eliminate or mitigate adverse impacts on local shoreline sand supply. 

In addition, Section 30253 of the Coastal Act states, in part: 

New development shall do all of the following: 

(a) Minimize risks to life and property in areas of high geologic, flood, and fire 
hazard. 

(b) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction ofthe site or surrounding 
area or in any way require the construction of protective devices that would 
substantially alter natural landforms along bluffs and cliffs ... 

The proposed development is appropriately described in the applicant's geotechnical 
report as the construction of"a new seawall" that incorporates elements ofthe existing 
unpermitted seawall (Ref. "Geotechnical Basis ofDesign, 680 Neptune A venue" by 
TerraCosta Consulting, 9/30/05). Based on the applicant's plans, the existing 
unpermitted seawall consists of a 57 ft. long, 14 ft.-wide (10 feet of concrete + 4 feet of 
infill between seawall and toe of bluff) and approximately 25 ft.-high structure that is 
located seaward ofthe toe of an approximately 98 ft-high coastal bluff. The applicant is 
proposing to remove an approximately 6 ft.-wide concrete footing on the entire seaward 
portion of the seawall, install a new 1 ft.-wide concrete facing, install 35 ft.-high tied
back concrete columns in the gaps between the existing columns, construct a 10 ft.-high 
extension to the remaining seawall and color and texture the surface of the seawall so as 
to match the natural surrounding bluffs. The resulting seawall will match the height of 
and connect to the existing seawalls that are located on either side and will extend 
approximately 9 feet seaward from the toe of the bluff (5 ft. less than the existing 
seawall). In addition, the seawall will be less visually obtrusive and more natural in 
appearance than the existing wall. 

Coastal Act Section 30235 acknowledges that seawalls, revetments, cliff retaining walls, 
groins and other such structural or "hard" solutions alter natural shoreline processes. 
Thus, such devices are required to be approved only when necessary to protect existing 
structures in danger from erosion and when designed to eliminate or mitigate adverse 
impacts on shoreline sand supply. The Coastal Act does not require the Commission to 
approve shoreline altering devices to protect vacant land or in connection with 
construction of new development. A shoreline protective device proposed in those 
situations is likely to be inconsistent with various other Coastal Act policies. For 
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example, Section 30253 addresses new development and requires that it be sited and 
designed to avoid the need for protective devices that would substantially alter natural 
landforms along bluffs and cliffs. 

In addition, the Commission has generally interpreted Section 30235 to require the 
Commission to approve shoreline protection only to protect existing principal structures. 
The Commission must always consider the specifics of each individual project but has 
found in many instances that accessory structures such as patios, decks and stairways are 
not required to be protected under Section 30235 or can be protected from erosion by 
relocation or other means that does not involve shoreline protection. The Commission 
has historically permitted at grade structures within the geologic setback area, 
recognizing they are expendable and capable of being removed rather than requiring a 
protective device that alters natural landforms along bluffs and cliffs. 

The proposed development is located at the base ofa coastal bluff in the City ofEncinitas 
that currently contains seawalls at both the north and south sides ofthe subject site. 
Continual bluff retreat and the formation and collapse of seacaves have been documented 
in northern San Diego County, including the Cities of Solana Beach and Encinitas. 
Bluffs in this area are subject to a variety oferosive forces and conditions (e.g., wave 
action, reduction in beach sand, landslides). As a result ofthese erosive forces, the bluffs 
and bluffiop lots in the Encinitas area are considered a hazard area. Furthermore, in 1986 
the Division of Mines and Geology mapped the entire Encinitas shoreline as an area 
susceptible to landslides, i.e., mapped as either "Generally Susceptible" or "Most 
Susceptible Areas" for landslide susceptibility (ref. Open File Report, "Landslide 
Hazards in the Encinitas Quadrangle, San Diego County, California", dated 1986). The 
properties immediately north of the subject site have recently experienced significant 
landslides that have threatened residences at the top ofthe bluff and resulted in numerous 
Executive Director approved emergency permits for seawall and upper bluff protection 
devices (ref. Emergency Permit Nos. 6-00-1 71-G/Brown, Sonnie, 6-0 1-005-G/Okun, 6
o1-040-G/Okun, 6-01-04] ISorich, 6-01-42-GlBrown, Sonnie and 6-01-62-G/Sorich). In 
addition, documentation has been presented in past Commission actions concerning the 
unstable nature ofthe bluffs in these communities and nearby communities (ref. CDP 
Nos. 6-93-1 81/Steinberg, 6-92-212/Wood, 6-92-82IVictor, 6-89-297 -G/Englekirk, 6-89
136-G/Adams, and 6-85-396/Swift, 6-00-009/Ash, Bourgault, Mahoney). 

Pursuant to Section 30253 of the Coastal Act, in approving new development on blufftop 
lots, structures are required to be setback an appropriate distance (based on a site specific 
geotechnical report) from the edge ofthe bluff that will allow for the natural process of 
erosion without triggering the need for a seawall. This "geologic setback area" is so 
designated to accommodate the natural erosion of the bluff. In other words, on bluffiop 
lots, residences are set back from the bluff edge to allow the natural process of erosion to 
occur on the site without causing the residence to be threatened. Thus, at some future 
point when evidence of some erosion of the setback area is identified (even undercutting 
and subsequent block failures), this does not necessarily confirm the need for bluffor 
shore protection to protect the residence. When the residential duplex at the top ofthe 
bluff was constructed in approximately 1975, the property owner submitted 
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documentation certifYing that the residence would not be threatened by erosion if sited 25 
feet inland ofthe bluff edge. Subsequently, according to the applicant's geotechnical 
report, the duplex became threatened by erosion sometime during the 1980's, following 
several winter storms. In response, from approximately 1983 to 1987, the property 
owner at that time constructed an unpermitted seawall, stairway and upper bluff retaining 
walls. In September 1993, the Commission denied the applicant's request for a coastal 
development for these unpermitted structures because the applicant was unable to provide 
an alternatives analysis to the unpermitted 11 ft.-wide seawall (Ref. 6-92-254/Coleman) 
which had significant adverse impacts to public access along the shoreline and because 
the design of the retaining wall and private access stairway would have adverse visual 
impacts to coastal resources. Pursuant to subsequent enforcement action by the 
Commission, the applicant was allowed the keep the structures rather than remove them. 

In 2005, the retaining walls on the face of the bluff, the stairway and the lower seawall 
failed following heavy rains. The geotechnical report submitted as part of the emergency 
permit in 2005 identifies that "[o]n January 5, 2005, after heavy rains partially saturated 
the wall backfill, a failure of the existing mid-bluff wall occurred on the subject 
property." The report described the mid-bluffwall as being constructed of timber soldier 
piles and lagging which were experiencing dry rot along with reinforcing steel that was 
highly corroded which "compromises its remaining design capacity." The unpermitted 
upper wall near the top of the bluff was described to be in similar condition. In addition, 
the seawall at the base ofthe bluff was described as "dangerously compromised by the 
highly corroded steel tiebacks that are exposed in cut-outs set into the 22-inch by 30-inch 
concrete columns that support the lower portion of the sea cliff." The report concludes: 

In summary, all three walls are in critical need of repair to avert a much larger 
failure that could eventually undermine the bluff-top structure and compromise the 
adjacent bluff-top walls north and south ofthe subject property. Moreover, loss of 
the lower seawall would allow flanking and eventually undermine both the northerly 
and southerly seawalls adjacent to the subject property. These adverse conditions 
constituted an emergency, in our opinion, necessitating the request for an Emergency 
Permit to stabilize the slope as soon as possible. 
(Ref. "Geotechnical Basis of Design, 680 Neptune Avenue, Encinitas" by 
TerraCosta Consulting Group dated 9/30/05) 

Because of the failures of these unpermitted shoreline and bluff protective structures, the 
applicant's geotechnical report has demonstrated through the submission of a slope 
stability analysis that the duplex structure at the top of the bluff is threatened by erosion. 
The factor of safety against sliding is estimated to be between 1.13 and 1.2. (The factor 
of safety is an indicator of slope stability where a value of 1.5 is the industry-standard 
value for new development In theory, failure should occur when the factor of safety 
drops to 1.0, and no slope should have a factor of safety less than 1.0.) The 
Commission's technical services division has reviewed the applicant's slope stability 
assessment and concurs with its findings. Based on the slope stability estimates, the 
applicant has effectively demonstrated that the duplex is threatened and requires 
protection. 



6-07-133 
Page 15 

Thus, given the significant bluff and structural failures that have occurred at the subject 
site over the recent years, and the low factor of safety on the subject bluffs, substantial 
evidence has been provided to document that the existing primary blufftop structure is in 
danger from erosion. However, there are a variety of ways in which the threat from 
erosion could be addressed. Under the policies of the Coastal Act, if shoreline protective 
devices are necessary, the project must still eliminate or mitigate adverse effects on 
shoreline sand supply and minimize adverse effects on public access, recreation, and the 
visual quality of the shoreline. 

The Commission's staff geologist and coastal engineer have reviewed the applicant's 
geotechnical and engineering information regarding the need of the seawall and concur 
with its conclusions. In addition, the applicant's geotechnical reports have also been 
subject to third party review by a geologist employed by the City ofEncinitas. The 
City's geologist has also concurred with the reports' findings. 

Alternatives 

The proposed development represents an alternative design for the unpermitted seawall 
that was constructed in the 1980's. The Commission denied the after-the-fact "II-ft. 
wide" seawall in 1993 primarily because it was determined that the applicant was unable 
to consider and implement alternatives because the structure had already been built and 
could not be removed without threatening the duplex at the top of the bluff. (It appears 
that the unpermitted seawall structure was actually 15-ft. in width, because the applicant 
failed to disclose the 4 ft. of sand backfill behind the seawall structure.) The subject 
request involves the removal of up to 6 ft. of concrete on the seaward side of the seawall 
structure and the addition of approximately 1 ft. onto the face of the remaining seawall 
structure. The resulting concrete portion ofthe seawall will be approximately 5 in. in 
width with approximately 4 ft. of sand backfill behind the seawall. The structure in its 
entirety (seawall + backfill) represents an approximately 9 ft.-wide structure placed on 
the public beach which, although a significant reduction over the previous approximately 
14 ft. wide structure, is still significantly larger than more recently designed seawalls of 2 
12 ft. in width. 

In terms of alternatives to the proposed approximately 9 ft. wide, 57 ft.-long seawall, the 
applicant's engineer has examined the alternative of placing rip-rap at the base of the 
bluff, however, rip-rap would occupy far more substantial area of beach than would the 
proposed seawall and would do nothing to address the landslide potential. The engineer 
has also examined the alternative of groundwater controls, irrigation restriction and use 
of drought-tolerant plants, but has concluded that such measures alone will not reduce the 
threat to the duplex. In addition, the applicant's engineer has considered the installation 
of drilled pier underpinning for the residence, but has concluded that underpinnings alone 
would not address the ongoing bluff collapse, which ultimately would undermine the 
drilled piers and thereby the duplex. The applicant's representatives have also examined 
the application of a chemical grouting of the bluff or installation ofgeogrid structure on 
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the face of the bluff; however, none of these alternatives would be effective unless and 
until the lower seawall structure is constructed. 

The applicant's engineer has also identified that the existing seawall structure cannot be 
removed without threatening the existing duplex and homes on either side of the subject 
site. In addition, the applicant's engineer has certified that the existing seawall structure 
cannot be replaced by a smaller seawall closer to the bluff toe because removal of the 
existing seawall would pose too great a hazard to construction workers as they install a 
new seawall. The Commission's coastal engineer has reviewed the applicant's 
engineer's assertion that the existing seawall cannot be removed and replaced without 
threatening construction workers and concurs with his assessment. In this case, the 
applicant has no alternative other than to remove up to 6 feet of the existing seaward 
section ofthe seawall and reconstruct and fortify the remaining seawall structure, 
resulting in a seawall structure that extends approximately 9 feet onto the public beach. 

Since the applicants have documented the need to protect the existing duplex, the 
Commission finds that a shoreline-altering device must be approved pursuant to Section 
30235 of the Coastal Act. Based on the analysis presented by the applicant, the 
Commission finds that there are no less environmentally damaging feasible alternatives 
than the proposed approximately 9 ft.- wide, 57 ft.-long seawall. 

Sand Supply/In Lieu Mitigation Fee 

Although construction of a seawall is required to protect the existing principal structure 
(duplex) on the site, Section 30235 of the Coastal Act requires that the shoreline 
protection be designed to eliminate or mitigate adverse impacts on local shoreline sand 
supply. There are a number of adverse impacts to public resources associated with the 
construction of shoreline protection. The natural shoreline processes referenced in 
Section 30235, such as the formation and retention of sandy beaches, can be significantly 
altered by construction ofa seawall, since bluff retreat is one of several ways that beach 
area and beach quality sand is added to the shoreline. This retreat is a natural process 
resulting from many different factors such as erosion by wave action causing cave 
formation, enlargement and eventual collapse, saturation of the bluff soil from ground 
water causing the bluff to slough off and natural bluff deterioration. When a seawall is 
constructed on the beach at the toe of the bluff, it directly impedes these natural 
processes. 

Some of the effects ofa shoreline protective structure on the beach such as scour, end 
effects and modification to the beach profile are temporary or difficult to distinguish from 
all the other actions which modify the shoreline. Seawalls also have non-quantifiable 
effects to the character of the shoreline and visual quality. However, some of the effects 
that a structure may have on natural shoreline processes can be quantified. Three of the 
effects from a shoreline protective device which can be quantified are: 1) loss of the 
beach area on which the structure is located; 2) the long-term loss ofbeach which will 
result when the back beach location is fixed on an eroding shoreline; and 3) the amount 
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of material which would have been supplied to the beach if the back beach or bluff were 
to erode naturally. 

Based upon the provided as-built plans, the proposed seawall will be 57 feet long and 
will encroach 8 ft., 8 in.) onto the beach. The total beach encroachment that will occur 
from the proposed seawall will be 493.62 (8.66 in. x 57 ft.) square feet of beach area that 
will no longer be available for public use. In addition, if the natural shoreline were to be 
allowed to erode, the beach would retreat inland. However, when the back shoreline 
location is fixed, the inland migration of the beach is halted. This will result in a long
term loss ofrecreational opportunity as the development ofnew inland beach land fails to 
keep pace with the loss of or inundation of the seaward portion of the beach. Over a 20 
year period, with a long-term average annual retreat rate of0.27 ftlyr, 307.8 square feet 
ofbeach will be inundated and will not be replaced by new inland beach area (.27ft.lyr 
[erosion rate] x 57 ft. [length of seawall]). These two impacts from the seawall, the 
encroachment and the fixing of the back beach, will result in the immediate loss of 
493.62 square feet of beach and the on-going loss ofbeach area (307.8 sq. ft.), after 20 
years will total 801.42 square feet. 

The proposed seawall will also halt or slow the retreat ofthe entire bluff face. The bluff 
consists of a significant amount of sand, in the form of terrace deposits, the clean sand 
lens and the lower sandstone bedrock layer. As the bluff retreated historically, this sand 
was contributed to the littoral sand supply to nourish beaches throughout the region. The 
proposed seawall will halt this contribution to the littoral cell. Based on bluff geometry 
and the composition of the terrace materials, the applicant has estimated that the seawall 
will prevent 826.73 cubic yards of sand from reaching the littoral cell (based on a bluff 
erosion rate of0.27 ft/yr and the wall remaining in place for 20 years). However, the 
applicant estimates that 129.5 cubic yards of sand has already fallen from the bluff face 
to the beach as a result ofthe seawall and upper bluff wall collapse. Therefore, the 
applicant asserts that over the next 20 years, 697.23 cubic yards (826.73 - 129.5) will be 
prevented from reaching the beach as a result ofthe installation ofthe seawall. The 
Commission's coastal engineer has reviewed these calculations and concurs with the 
applicant's conclusions. 

The project impacts, the loss of 697.23 cubic yards of beach material and the eventual 
loss of801.42 square feet ofbeach area, are two separate concerns. A beach is the result 
of both sandy material and a physical area between the water and the back beach. Thus, 
beach area is not simply a factor of the quantity of sandy beach material. The loss of 
beach material that will be a direct result of this project can be balanced or mitigated by 
obtaining similar quality and quantity of sediment from outside the littoral cell and 
adding this sediment to the littoral cell. There are sources of beach quality sediment that 
can be drawn upon to obtain new sediment for the littoral cell. 

The following is the methodology used by Commission staff to develop the in-lieu fee 
amount. The methodology uses site-specific information provided by the applicant as 
well as estimates, derived from region-specific criteria, ofboth the loss of beach material 
and beach area which could occur over the life the structure, and of the cost to purchase 

http:of801.42
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an equivalent amount of beach quality material and to deliver this material to beaches in 
the project vicinity. 

The following is a description of the methodology. 

Fee (Volume of sand for mitigation) x (unit cost to buy and deliver sand) 

M=VtxC 

where M Mitigation Fee 

Vt Total volume of sand required to replace 

losses due to the structure, through reduction in 
material from the bluff, reduction in nearshore area 
and loss of available beach area (cubic yards). 
Derived from calculations provided below. 

C = Cost, per cubic yard of sand, of purchasing 
and transporting beach quality material to the project 
vicinity ($ per cubic yard). Derived from the average 
of three written estimates from sand supply 
companies within the project vicinity that would be 
capable of transporting beach quality material to the 
subject beach, and placing it on the beach or in the 
near shore area. 

where Volume of beach material that would have 

been supplied to the beach if natural erosion 
continued, based on the long-term regional bluff 
retreat rate, design life of the structure, percent of 
beach quality material in the bluff, and bluff 
geometry (cubic yards). This is equivalent to the 
long-term reduction in the supply of bluff material to 
the beach resulting from the structure. 

Vw Volume of sand necessary to replace the 

beach area that would have been created by the 
natural landward migration of the beach profile 
without the seawall, based on the long-term regional 
bluff retreat rate, and beach and nearshore profiles 
(cubic yards) 
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Ve = Volume of sand necessary to replace the 

area of beach lost due to encroachment by the 
seawall; based on the seawall design and beach and 
nearshore profiles (cubic yards) 

Vb = (S x W x Ll27) x [(R hs) + (bu/2 x (R + (Rcu - Res»)] 

where 	 R Long-term regional bluff retreat rate (ft.lyr.), 
based on historic erosion, erosion trends, aerial 
photographs, land surveys, or other accepted 
techniques. For the Solana Beach area, this regional 
retreat has been estimated to be 0.27 ft.!year. This 
value may be used without further documentation. 
Alternative retreat rates must be documented by the 
applicant and should be the same as the predicted 
retreat rate used to estimate the need for shoreline 
armoring. 

L Design life of armoring without 
maintenance (yr.) Ifmaintenance is proposed and 
extends the life of the seawall beyond the initial 
estimated design life, a revised fee shall be 
determined through the coastal development permit 
process. 

W Width ofproperty to be armored (ft.) 

b Total height of armored bluff (ft.) 

S Fraction of beach quality material in the 
bluff material, based on analysis of bluff material to 
be provided by the applicant 

hs Height of the seawall from the base to the 

top (ft) 

hu Height of the unprotected upper bluff, from 

the top of the seawall to the crest ofthe bluff (ft) 

Rcu Predicted rate of retreat of the crest of the 

bluff, during the period that the seawall would be in 
place, assuming no seawall were installed (ft/yr). 
This value can be assumed to be the same as Runless 
the applicant provides site-specific geotechnical 
information supporting a different value. 
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Res = Predicted rate of retreat of the crest of the 

bluff, during the period that the seawall would be in 
place, assuming the seawall has been installed (ft/yr). 
This value will be assumed to be zero unless the 
applicant provides site-specific geotechnical 
information supporting a different value. 

NOTE: For conditions where the upper bluff retreat will closely follow the lower bluff, 
this volume will approach a volume ofmaterial equal to the height of the total bluff, the. 
width of the property and a thickness equal to the total bluff retreat that would have 
occurred if the seawall had not been constructed. For conditions where the upper bluff 
has retreated significantly and would not be expected to retreat further during the time 
that the seawall is in place, this volume would approach the volume of material 
immediately behind the seawall, with a thickness equal to the total bluff retreat that 
would have occurred if the seawall had not been constructed. 

Vw = RxLxvxW 

where 	 R = Long-term regional bluff retreat rate (ft.lyr.), 
based on historic erosion, erosion trends, aerial 
photographs, land surveys, or other accepted 
techniques. For the Encinitas area, this regional 
retreat has been estimated to be 0.27 ft.lyear. This 
value may be used without further documentation. 
Alternative retreat rates must be documented by the 
applicant and should be the same as the predicted 
retreat rate used to estimate the need for shoreline 
armoring. 

L = Design life ofarmoring without 
maintenance (yr.) If maintenance is proposed and 
extends the life ofthe seawall beyond the initial 
estimated design life, a revised fee shall be 
determined through the coastal development permit 
process. 

v Volume of material required, per unit width 
of beach, to replace or reestablish one foot ofbeach 
seaward of the seawall; based on the vertical distance 
from the top of the beach berm to the seaward limit 
of reversible sediment movement (cubic yards/ft of 
width and ft. of retreat). The value ofv is often 
taken to be 1 cubic yard per square foot of beach. In 
the report, Oceanside Littoral Cell Preliminary 
Sediment Budget Report" (December 1987, part of 
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the Coast of Cali fomi a Storm and Tide Wave Study, 
Document #87-4), a value for v of0.9 cubic 
yards/square foot was suggested. If a vertical 
distance of 40 feet is used for the range of reversible 
sediment movement, v would have a value of 1.5 
cubic yards/square foot (40 feet x 1 foot x I foot / 27 
cubic feet per cubic yard). These different 
approaches yield a range ofvalues for v from 0.9 to 
1.5 cubic yards per square foot. The value for v 
would be valid for a region, and would not vary from 
one property to the adjoining one. Until further 
technical information is available for a more exact 
value of v, any value within the range of 0.9 to 1.5 
cubic yards per square foot could be used by the 
applicant without additional documentation. Values 
below or above this range would require additional 
technical support. 

W = Width of property to be armored (ft.) 

Ve ExWxv 

where 	 E = Encroachment by seawall, measured from 
the toe ofthe bluff or back beach (ft.) 

W Width of property to be armored (ft.) 

v Volume of material required, per unit width 
of beach, to replace or reestablish one foot of beach 
seaward of the seawall, as described above; 

The San Diego Association ofGovernments (SANDAG) has adopted the Shoreline 
Preservation Strategy for the San Diego region and is currently working on techniques 
toward its implementation. The Strategy considers a full range of shoreline management 
tactics, but emphasizes beach replenishment to preserve and enhance the environmental 
quality, recreational capacity, and property protection benefits of the region's shoreline. 
Funding from a variety of sources will be required to implement the beach replenishment 
and maintenance programs identified in the SANDAG Strategy. In San Diego County, 
SANDAG has agreed to administer a program which would identify projects which may 
be appropriate for support from the beach sand replenishment fund, through input from 
the Shoreline Erosion Committee which is made up of representatives from all the coastal 
jurisdictions in San Diego County. The Shoreline Erosion Committee is currently 
monitoring several large scale projects, both in and out ofthe coastal zone, they term 
"opportunistic sand projects", that will generate large quantities ofbeach quality material 
suitable for replenishing the region's beaches. The purpose of the account is to aid in the 
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restoration of the beaches within San Diego County. One means to do this would be to 
provide funds necessary to get such "opportunistic" sources of sand to the shoreline. 

It has been argued that regional approaches to shoreline erosion are environmentally 
preferable to building separate seawalls to protect individual structures, and the City of 
Encinitas has been urged by the Commission to develop a comprehensive shoreline 
management strategy as part of its certified LCP. Coastal Act Section 30235, however, 
requires the Commission to approve shoreline protection for existing structures in danger 
from erosion when the shoreline protection is designed to eliminate or mitigate effects on 
local shoreline sand supply. In this particular case, the Commission finds the applicant's 
residential structure is faced with an immediate threat from erosion and requires 
protection prior to implementation ofa comprehensive regional shoreline erosion 
strategy. 

The applicant is being required to pay a fee in-lieu of directly depositing the sand on the 
beach, because the benefit/cost ratio of such an approach would be too low. Many ofthe 
adverse effects ofthe seawall on sand supply will occur gradually. In addition, the 
adverse effects impact the entire littoral cell but to different degrees in different locations 
throughout the cell (based upon wave action, submarine canyons, etc.) Therefore, 
mitigation ofthe adverse effects on sand supply is most effective if it is part of a larger 
project that can take advantage of the economies of scale and result in quantities of sand 
at appropriate locations in the affected littoral cell in which it is located. The funds will 
be used only to implement projects which benefit the area where the fee was derived, and 
provide sand to the region's beaches, not to fund operations, maintenance or planning 
studies. Such a fund will aid in the long-term goal of increasing the sand supply and 
thereby reduce the need for additional armoring of the shoreline in the future. The fund 
also will insure available sandy beach for recreational uses. The methodology, as 
proposed, ensures that the fee is roughly proportional to the impacts to sand supply 
attributable to the proposed seawall. The methodology provides a means to quantifY the 
sand and beach area that would be available for public use, were it not for the presence of 
the seawall. 

For the past decade, the Commission has relied upon the Beach Sand In-Lieu 
Mitigation Program to address impacts to local sand supply and some of the impacts from 
the loss ofbeach areal. The Beach Sand In-Lieu Fee Mitigation Program was established 

1 The above-described impacts on the beach and sand supply have previously been found 
to result from seawalls in other areas ofNorth County. In March of 1993, the 
Commission approved CDP #6-93-851Auerbach, et at for the construction of a seawall 
fronting six non-continuous properties located in the City of Encinitas. In its finding for 
approval, the Commission found the proposed shoreline protection would have specific 
adverse impacts on the beach and sand supply and required mitigation for such impacts as 
a condition of approval. The Commission made a similar finding for several other 
seawall developments within San Diego County including an August 1999 approval (ref. 
CDP No. 6-99-1 OO/Presnell, et. al) for the approximately 352-foot-long seawall project 
located approximately Y4 mile south of the subject development and a March 2003 
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to mitigate for persistent losses of recreational beach and has been administered by the 
San Diego Association of Governments (SANDAG) for many years. However, the 
Commission has long recognized that while beach nourishment can address some ofthe 
losses that are directly attributable to seawall projects, the one-time provision of beach 
through nourishment does not adequately address the long-term and persistent impacts 
from encroachment and fixing the back of the beach. The main coastal resource concerns 
for these impacts arise from the losses in recreational use and recreational value that 
result from the loss ofavailable shoreline area. As discussed in the section on Public 
Access/Recreation below, these impacts to public access and recreational value must also 
be mitigated. 

The applicant has proposed to make a contribution to the mitigation program that would 
address the sand volume impacts from wall and infill encroachments, denial of sand to 
the littoral cell and passive erosion, as discussed above. The applicant applied the 
calculations that the Commission has used for the past decade to estimate mitigation for 
these three impacts. However, since the impacts from encroachment and fixing the back 
beach are being covered through estimates for recreational beach losses, the In-Lieu 
Beach Sand Mitigation calculations applied in this analysis only address the value of the 
sand that will not be contributed by the bluffs to the littoral cell due to the construction of 
the proposed seawalL The amount of beach material that would have been added to the 
beach ifnatural erosion had been allowed to continue at the site has been calculated to be 
approximately 697.23 cubic yards. At an estimated sand cost of$16.28 per cubic yard 
(provided by the applicant, and based on judgment and three estimates from local 
contractors), this sand would have a value of$II,350. Special Condition #2 requires the 
applicant to deposit an in-lieu fee of$11,350 to fund beach sand replenishment as 
mitigation for the identified direct impacts of the proposed shoreline protective device on 
beach sand supply and shoreline processes over the 20-year design life of the project. 

Special Condition #2 also requires the applicant to amend the subject permit before the 
end ofthe 20-year design life to either remove the seawall or extend the mitigation fee 
based on the proposed life ofthe seawall which should correspond to and not exceed the 
remaining life ofthe duplex structure. Any extended mitigation fee would be for the 
impacts associated with the continued placement of the seawall beyond, but not 
including, the first 20-year design life, as the applicant is required to provide the 
mitigation for the first 20 years of the wall's design life as a condition ofthis permit. 

If the proposed wall were damaged in the future (e.g. as a result of wave action, storms, 
etc.) it could threaten the stability of the site, which could lead to the need for more bluff 
alteration. In addition, damage to the seawall could adversely affect the beach by 
resulting in debris on the beach and/or creating a hazard to the public using the beach. 

approval (ref. COP No. 6-02-84/Scism) located 2 lots south ofthe subject site. (Also ref. 
COP Nos. 6-93-36-G/Clayton, 6-93-131/Richards, et aI, 6-93-136IFavero, 6-95-66/Hann, 
6-98-39/Denver/Canter and 6-99-41/Bradley; 6-00-138IKinzel, Greenberg; 6-02
02/Gregg, Santina and 6-03-33/Surfsong). 

http:of$16.28
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Therefore, in order to find the proposed seawall consistent with the Coastal Act, the 
Commission finds that the condition ofthe seawall in its approved state must be 
maintained for the estimated life of the seawall. Further, in order to ensure that the 
permittee and the Commission know when repairs or maintenance are required, the 
permittee must monitor the condition of the seawall annually. The monitoring will 
ensure that the permittee and the Commission are aware of any damage to or weathering 
of the seawall and can determine whether repairs or other actions are necessary to 
maintain the seawall in its approved state. 

Accordingly, Special Condition #7 requires the permittee to maintain the seawall in its 
approved state. In addition, Special Condition #7 advises the applicant that ongoing 
maintenance and repair activities which may be necessary in the future could require 
permits. Section 3061 O(d) exempts repair and maintenance activities from coastal 
development permit requirements unless such activities enlarge or expand a structure or 
the method of repair and maintenance presents a risk of substantial adverse 
environmental impact. The Commission's regulations identiry those methods of repair 
and maintenance Of seawalls that are not exempt (see California Code of Regulations 
Section 13252). Special Condition #3 requires that the applicant monitor the wall on an 
annual basis to determine if repairs/maintenance are necessary, Special Condition #7 
requires the applicant to consult with the Commission to determine whether any proposed 
repair and maintenance requires a permit. 

There may also be other local, state or federal agencies having jurisdiction over this 
project. Conditions ofapproval and/or mitigation measures may be required from these 
agencies. As such, Special Condition #8 has been imposed. This condition requires the 
applicant to submit copies of any discretionary permits obtained from other local, state or 
federal entities before the coastal development permit is issued. Should any project 
modifications be required as a result ofany ofthese permits, the applicants are further 
advised that an amendment to this permit may be necessary to incorporate such 
mitigation measures into the project. 

The Commission typically requires that any proposed shorelbluffprotection be 
constructed to withstand serious episodic storms. Special Condition #5 has been attached 
which requires the applicants to submit certification by a registered civil engineer 
verirying the seawall, as proposed herein, has been designed to withstand storms 
comparable to the winter storms of 1982-83. 

Special Condition #6 requires that feasible alternative measures which would avoid 
additional alteration of the natural landform of the public beach or coastal bluffs must be 
considered by the property owner in the future, should additional destabilization occur. 
The condition will ensure that future property owners acknowledge the hazardous 
condition on the subject site and are aware that any proposals for additional protection, 
such as an augmented seawall or bluff stabilization measures, will require an alternative 
analysis, including measures designed to reduce the risk to the principal residence 
without additional shoreline or bluff protective devices. Potential alternatives include but 
are not limited to: relocation ofall or portions of the principal structure that are 
threatened, structural underpinning, and other remedial measures capable of protecting 
the principal residence for the remainder of its economic life. To avoid additional 
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impacts on visual quality, sand supply and public access and recreation, the Commission 
can require the property owner to implement those alternatives. The condition also states 
that no shore or bluff protection shall be permitted for ancillary improvements located 
within the blufftop setback area (such as decks, patios, etc.). 

Through this condition, the property owner is required to acknowledge the risks inherent 
in the subject property and that there are limits to the structural protective measures that 
may be permitted on the adjacent public property in order to protect the existing 
development in its current location. Special Condition #6 also requires the applicant and 
future property owners to acknowledge that future redevelopment of the site cannot rely 
on the subject seawall for its protection. In other words, the proposed seawall is in a 
hazardous location and not a permanent structure. It has been approved for the protection 
of the existing residence to meet the requirements of Section 30235 ofthe Coastal Act 
and is not approved in order to accommodate future redevelopment of the site in the same 
location. If a new home or residential addition is proposed in the future, it must be 
located in an area where the development is consistent with Coastal Act and/or applicable 
LCP requirements regarding geologic safety and protection from hazards as if the seawall 
does not exist. 

The applicant is proposing to construct the development in an area subject to wave and 
storm hazards. Although the applicant's geotechnical report asserts that the proposed 
development can withstand such hazards and protect existing development from such 
hazards, the risk of damage to the structure and the existing development cannot be 
eliminated entirely. The Commission finds that in order for the proposed development to 
be consistent with the Coastal Act, the applicant must assume the risks ofdamage from 
flooding and wave action. As such, Special Condition #11 requires the applicant to 
waive any liability on the part of the Commission for approving the proposed 
development. In addition, this condition require the applicant to indemnifY the 
Commission in the event that third parties bring an action against the Commission as a 
result of failure of the proposed development to withstand and protect against the 
hazards. Special Condition #13 requires the applicant to record a deed restriction 
imposing the conditions of this permit as covenants, conditions and restrictions on the use 
and enjoyment of the property. Only as conditioned can the proposed project be found 
consistent with Sections 30235 and 30253 of the Coastal Act. 

In summary, the applicant has documented that the existing duplex on the blufftop is in 
danger from erosion and bluff failure. Thus, the Commission is required to approve 
protection for the residential structure pursuant to Section 30235 of the Act. The 
applicant has presented information which documents that there are no other less 
damaging feasible alternatives available to reduce the risk from bluff erosion and provide 
the necessary protection. Since the proposed seawall will have adverse impacts on beach 
sand supply, Special Conditions require the applicant to pay an in-lieu mitigation fee 
corresponding to the amount of bluff material not being contributed to sand supply to 
offset this impact. Therefore, as conditioned, the Commission finds that the proposed 
seawall is consistent with Sections 30235 and 30253 of the Coastal Act. 
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3. Public Access/Recreation. In addition to the adverse impacts on local sand supply, 
shoreline protective devices also have significant adverse impacts to public access and 
recreation. Coastal Act Section 30604( c) requires that every coastal development permit 
issued for any development between the nearest public road and the sea "shall include a 
specific finding that the development is in conformity with the public access and public 
recreation policies of [Coastal Act] Chapter 3." The proposed project is located seaward 
of the first through public road, on the beach. Coastal Act Sections 30210 through 
30213, as well as Sections 30220 and 30221 specifically protect public access and 
recreation, and state: 

Section 30210: In carrying out the requirement of Section 4 of Article X ofthe 
California Constitution, maximum access, which shall be conspicuously posted, 
and recreational opportunities shall be provided for all the people consistent with 
public safety needs and the need to protect public rights, rights of private property 
owners, and natural resource areas from overuse. 

Section 30211: Development shall not interfere with the public's right of access to 
the sea where acquired through use or legislative authorization, including, but not 
limited to, the use of dry sand and rocky coastal beaches to the first line of 
terrestrial vegetation. 

Section 30212(a): Public access from the nearest public roadway to the shoreline 
and along the coast shall be provided in new development projects ... 

Section 30213: Lower cost visitor and recreational facilities shall be protected, 
encouraged, and, where feasible, provided. Developments providing public 
recreational opportunities are preferred .... 

Section 30220: Coastal areas suited for water-oriented recreational activities that 
cannot readily be provided at inland water areas shall be protected for such uses. 

Section 30221: Oceanfront land suitable for recreational use shall be protected for 
recreational use and development unless present and foreseeable future demand 
for public or commercial recreational activities that could be accommodated on 
the property is already adequately provided for in the area. 

Coastal Act Section 30240(b) also protects parks and recreation areas such as the 
adjacent public beach park. Section 30240(b) states: 

Section 30240(b). Development in areas adjacent to environmentally sensitive habitat 
areas and parks and recreation areas shall be sited and designed to prevent impacts 
which would significantly degrade those areas, and shall be compatible with the 
continuance of those habitat and recreation areas. 

The project site is located on a public beach owned and administered by the City of 
Encinitas is utilized by local residents and visitors for a variety of recreational activities 
such as swimming, surfing, jogging, walking, surf fishing, beachcombing and 
sunbathing. The site is located approximately lf4 mile south of "Beacon's" public access 
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path and approximately 12 mile north of "Stone Steps", one of the City's public access 
stairways to the beach. The proposed seawall, which will be 57 ft.-long and 8.8 ft. wide 
will be constructed on sandy beach area owned by the public that would otherwise be 
available to the public and, therefore, wiII have both immediate and long-term adverse 
impacts on public access and recreational opportunities. 

The proposed seawall has been designed to occupy less beach area than the previously 
installed unpermitted seawall. However, even after the elimination of up to 5 ft. from the 
seaward side ofthe existing seawall, it will still project approximately 9 ft. seaward ofthe 
toe of the bluff. In addition, the beach along this area of the coast is narrow, and at high 
tides and winter beach profiles, the public may be forced to walk virtually at the toe of 
the bluff or the area could be impassable. As such, an encroachment of any amount, 
especially 9 ft. for a length of 57 feet, onto the sandy beach reduces the small beach area 
available for public use and is therefore a significant adverse impact. This is particularly 
true given the existing beach profiles and relatively narrow beach where access is 
sometimes only available at low tides. In addition, however, were it not for the seawall 
and infill structure, the seaward face ofthe bluff would naturally recede making 
additional beach area available for public use. During the 20 year life of the seawall, as 
the beach area available to the public is reduced, dry sandy beach will become less 
available seaward of the seawall such that beachgoers wiII not want to sit or lay a towel 
in this area. In addition, over time as the surrounding unprotected bluffs recede, the 
seawall structure along with others constructed to the north and south will likely impede 
or completely eliminate public access to the beach at the subject site. 

Development along the shoreline which may burden public access in several respects has 
been approved by the Commission. However, when impacts can't be avoided and have 
been reduced to the maximum extent feasible, mitigation for any remaining adverse 
impacts ofthe development on access and public resources is always required. The 
Commission's permit history reflects the experience that development can physically 
impede public access directly, through construction adjacent to the mean high tide line in 
areas of narrow beaches, or through the placement or construction ofprotective devices, 
seawalls, rip-rap, and revetments. Since physical impediments adversely impact public 
access and create a private benefit for the property owners, the Commission has found in 
such cases (in permit findings ofCDP 4-87-1 61,Pierce Family Trust and Morgan; CDP 
6-87-371, Van Buskirk; CDP 5-87-576, Miser and Cooper; CDP 3-02-024, Ocean Harbor 
House; 6-05-72, Las Brisas, 6-07-134/Caccavo, 6-03-33-A5/Surfsong, 6-08-73/DiNoto, 
et.aJ and 6-08-122/Winkler) that a public benefit must arise through mitigation conditions 
in order for the development to be consistent with the access policies ofthe Coastal Act, 
as stated in Sections 30210,30211, and 30212. 

Appropriate mitigation for the subject development would be creation of additional 
public beach area in close proximity to the impacted beach area. However, all of the 
beach areas in Encinitas are already in public ownership such that there is not private 
beach area available for purchase. In addition to the more qualitative social benefits of 
beaches (recreational, aesthetic, habitat values, etc.), beaches provide significant direct 
and indirect revenues to local economies, the state, and the nation. There is little doubt 
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that the loss of801 sq. ft. of sandy beach in an urban area such as Encinitas represents a 
significant impact to public access and recreation, including a loss ofthe social and 
economic value of this recreational opportunity. The question becomes how to 
adequately mitigate for these qualitative impacts on public recreational beach use and in 
particular, how to determine a reasonable value of this impact to serve as a basis for 
mitigation. 

In the past ten to fifteen years, the Commission has approved the construction of 
shoreline devices in San Diego County when they are necessary to protect an existing 
primary structure and when mitigation is provided according to a formula that the 
Commission developed to address some ofthe more easily quantifiable effects on local 
sand supply, as required by Section 30235 of the Coastal Act. In each ofthose decisions, 
the Commission recognized that the mitigation in the form of an in-lieu fee paid for the 
purchase of sand to offset the sand lost by the shoreline structure, provided some, but not 
all mitigation, associated with the adverse impacts of shoreline devices. 

In recent years, the Commission has sought additional ways to quantifYthe adverse 
impacts to public access and recreation that result from shoreline protective devices and, 
thereby, develop more appropriate mitigation for those impacts. However, except in a 
few cases, the Commission has been unable to adequately quantifY those impacts and 
thus has been unable to accurately evaluate the economic loss to public access/recreation 
associated with necessary shoreline protection projects. 

In 2005, the Commission contracted with Dr. Phillip King, Chair ofthe Economics 
Department at San Francisco State University, to perform an economic analysis ofthe 
loss of recreational values associated with a proposed seawall to be located adjacent to 
Fletcher Cove Beach Park approximately 4 miles south of the subject site (Ref. COP #6
05-92/Las Brisas). Since that time, Commission staff have attempted to use Dr. King's 
study as a basis for evaluating the seawall project impacts in Solana Beach and Encinitas, 
but because the character of the beach at Fletcher Cove is different in terms of 
accessibility, number of users and width of beach, and several other variables, staffhas 
concluded that Dr. King's study cannot be used as a basis for determining impacts to the 
subject site. For instance, Dr. King estimated the number ofbeach users at Fletcher Cove 
on what he described as a "flawed" parking study specific to the Fletcher Cove parking 
lot. He also identified that most ofthe beachgoers place their towels no further than 150 
ft. from the Fletcher Cove access ramp. Since these numbers are specific to beach 
attendance in Solana Beach and are based on a "flawed" parking study, his report was 
deemed insufficient for use on the subject seawall that is located 4 miles to the north in 
Encinitas. 

Recently, as a filing requirement for seawall applications, applicants have been asked to 
address the adverse impacts of shoreline devices on public access and recreation 
opportunities and to consider ways those impacts could be mitigated. Mitigation might 
be in the form of a particular public access or recreational improvement to be located in 
close proximity to the project or might involve an in-lieu fee to be used sometime in the 
future for a public access/recreation improvement. The applicant has identified that he 
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has attempted to work with the City of Encinitas to fund a public access/recreation 
project but has been unsuccessful in finding such a project. In this case, because an 
established mitigation program is not in place, the applicant is proposing that the 
Commission make use ofthe methodology recently utilized for the an in-lieu fee program 
adopted by the City of Solana Beach that addresses impacts of shoreline devices on 
public access/recreation and on sand supply. The applicant is suggesting that the 
Commission accept a fee of $1 ,000 per lineal foot to address the adverse impacts 
associated with the seawall over the next 20 years. In this case, the proposed mitigation 
fee would equate to $57,000. As explained below, this proposal is inappropriate at this 
site. 

In June of2007, the City of Solana Beach adopted an interim in-lieu fee program to 
mitigate the adverse impacts associated with shoreline devices. The program has been 
designed as "interim" and is in place only until the City completes an economic study 
that more precisely determines the economic costs of the loss of recreational beach area. 
As such, the City's program requires that a $1,000 per lineal foot fee be assessed in the 
interim and requires an applicant to agree to modifications to the fee once the economic 
study is complete and a more site specific fee is assessed. According to the City's 
program, the monies collected through the mitigation program will be directed for City 
use for public access and recreational projects. 

In the case of several recent seawall projects in the City of Solana Beach, the 
Commission has accepted the applicant's proposals for interim mitigation pursuant to the 
City of Solana Beach's program. As such, the recent seawall projects (Ref. CDP Nos. 6
07-134/Caccavo, 6-03-33-A5/Surfsong, 6-08-73IDiNoto, et. al and 6-08-122/Winkler) 
approved by the Commission in Solana Beach have been conditioned to require the 
payment of$I,OOO per sq. ft. to the City ofSolana Beach as an interim temporary fee 
until the City completes its economic study which is intended to more accurately assess 
the financial impacts of shoreline devices on public access and recreation opportunities. 
Each of these recent coastal development permits for seawalls were also conditioned to 
require the applicants to apply for an amendment to their coastal development permit 
within 6 months ofcompletion ofthe City's economic study in order to reassess the in
lieu mitigation fee. It is hoped that the City's economic study will provide sufficient 
information to enable the Commission to make a more accurate determination as the 
appropriate mitigation needed to address the adverse impacts of the seawalls on public 
access and recreation; however, at this point the findings of the economic study have not 
been identified. The Commission will ultimately determine whether a reassessed fee is 
necessary based on the requirements ofthe Coastal Act. 

However, in the case of Encinitas, no economic study to evaluate the economic impact of 
seawalls is under way and none is anticipated. In addition, the proposed seawall extends 
significantly futher onto the public beach (9 feet) than those in Solana Beach (2 feet). 
Therefore, unlike Solana Beach, the Commission will not have a way to more accurately 
assess the economic impacts of the subject wall on public access and recreation in the 
future, and the impacts ofthe subject seawall will be greater than those in Solana Beach. 
In this case, the applicant's proposal to make use of the Solana Beach's interim in-lieu 
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fee program is not practical and will not sufficiently mitigate the adverse public access 
and recreation impacts associated with the seawall. 

As mentioned previously, the most appropriate mitigation for the subject development 
would be the creation of additional public beach area in close proximity to the impacted 
beach area. However, there is no private beach area available for purchase, so that direct 
form of mitigation is unavailable. However, if a private beach area of comparable size 
were available for purchase, the Commission might have a better way of approximating 
the appropriate mitigation fee based on the purchase value of the beach area. 

Instead of the applicant's proposal to pay a fee of$l,OOO.OO per lineal ft., the 
Commission eettkl-will rely on a real estate value estimate for the beach area that will be 
occupied over the next 20 years. As there are no private beach areas for sale in this area, 
however, as discussed above, the Commission must estimate the value of this particulary 
beach by looking to the value of the blufftop property being protected by this 
seawall.According to public records, the applicant's blufftop property is assessed at a tax 
value of$2,030.173. According to Zillo'W.com, a real estate value estimation ",{ebstte, the 
subject blufftop property on October 5, 2009, was given an estimate value of$2,024,00 
which is comparable to the County of San Diego's tax value. The County of San Diego 
Tax Assessor identifies the blufftop lot as being 8,712 sq. ft. in size. Based on the tax 
value, this equates to $233.03 (rounded to 233) per sq. ft. While the value of the public 
beach is likely to be higher than the value of a blufftop parcel because of the public 
benefit derived from its use, the Commission believes that until a more accurate method 
of determining the economic value of the loss to public access and recreational 
opportunities is identified, a per sq. ft. real estate value of the blufftop parcel not 
including the value of improvements can be applied to the beach area. As an example, if 
the County property tax value 'Nere used to determine the value of the blufftop lot 
($233.00 per sq. ft.), then the loss of801 sq. ft. ofthe public beaoh resulting from the 
placement ofthe sea\vall over 20 years would equate to a fee of$186,633.00 ($233.00 x 
801 sq. ft.) HO'Never, although the County Tax Assessor and ZilIow.com provide a 
general estimate of the property value, a current appraised value ofthe subject blufftop 
lot would be more accurate, but is not available at this time. In this case, to determine a 
more accurate per sq. ft. value of the blufftop property a real estate appraisal is necessary. 
Special Condition #3 requires that the applicant provide a current appraisal of the market 
value of the unimproved blufftop property in order to determine the appropriate per sq. ft. 
mitigation impacts of the proposed seawall. 

Comparison to other Public AccesslRecreation Mitigations. 

In 2005, the Commission approved the construction of a 120 ft.-long, 212ft. wide 
seawall below the Las Brisas condominium complex in Solana Beach. The seawall was 
located below the drip line of the bluff and involved the fill of a 410 sq. ft. void. 
Therefore, the land area impacted over the 22 year design life ofthe seawall was 
estimated to be 1,364.8 sq. ft. After hiring an economist, Dr. Phillip King, to perform an 
economic analysis of the lost recreational value associated with the construction of the 
seawall (Ref. 6-05-72/Surfsong), the Commission determined that the applicant should 

http:ZilIow.com
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pay a mitigation fee of$248,680.72. The fee was designed to be used for purchase of 
beach land and/or recreational beach park amenities. For the purposes ofcomparison, if 
this site specific loss of recreational value ($248,680.72) were equated to its per sq. ft. of 
impact, the fee would break down to $182.21 per sq. ft. (based on $248, 680.72 
mitigation fee divided by 1,364.8 sq. ft of impact area). So in the case of Las Brisas, the 
mitigation fee was comparatively $182.21 per sq. ft. over 22 years. 

In October 2004, the Commission approved the construction ofa 585 ft. long seawall 
fronting a 172 unit condominium complex in Monterey which was estimated to impact 
43,500 sq. ft. of beach area over a 50 year period. To mitigate the adverse impacts ofthe 
seawall on public access and recreational opportunities, and in lieu ofpurchasing a 
comparable area of beach, the Commission required a mitigation fee of $5,300,000.00. 
This fee was derived from the cumulative 50 year recreational beach impact based on an 
estimated annual value of the beach area lost of$4, 148. Again however, for the 
purposes of comparison for this review (understanding the methodologies ofderiving the 
fee are different for each), if this site specific loss of recreational value ($5,300,000.00) 
were equated to its per sq. ft. of impact, the fee would break down to $121.83 per sq. ft. 
over 50 years. 

While neither of the methodologies used in the above-cited examples of in-lieu 
mitigation for the adverse impacts of a seawall can be applied directly to the subject 
development, it does identify a range of mitigation values that has been applied in other 
cases. In each case, the Commission found that the mitigation did not fully mitigate for 
the loss of the public beach and, thereby, the loss of public access and recreational 
opportunities. In the case ofthe subject seawall, the loss of 80 I sq. ft. of public beach 
cannot be fully offset by the required mitigation fee since the beach itself cannot be 
replaced. However, until a more direct form of mitigation is found, the Commission can 
accept the required in-lieu fee mitigation. The mitigation monies provide the opportunity 
to potentially purchase or contribute to the purchase ofprivately-owned beach or bluff 
top properties along the Encinitas shoreline from which threatened structures could be 
removed along with the need for shoreline protective devices. In addition, the monies 
can be used to purchase privately-owned beach or beach-fronting property if it should 
become available for purchase that could be used for recreational and beach park 
amenities which will serve to offset the adverse impacts that result from the installation 
of the subject seawall. In addition, the monies can be used to purchase or assist with the 
purchase of public access or recreation uses within the City ofEncinitas. For example, 
the City has recently identified that a new lifeguard facility is being proposed for 
Moonlight Beach which is located approximately % miles south of the subject site. 
Mitigation fees resulting from the subject development could help support the financing 
ofthis facility. 

Therefore, in order to adequately mitigate the loss of public access and recreational 
opportunities that will occur over the next 20 years due the subject seawall, Special 
Condition #3 has been attached which requires the applicant to pay a mitigation fee based 
on a current per sq. ft. real estate appraisal of the bluff top lot (without improvements) 
multiplied by 801 sq. ft. of seawall impacts to a special fund at the Coastal Conservancy 
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or Commission-approved alternate entity that will be used for restoration and/or 
enhancement of public access and recreational opportunities along the Encinitas 
shoreline, or acquisition of property. Only with this required mitigation can the proposed 
development be found to be consistent with the public access and recreation policies of 
the Coastal Act. 

This stretch of beach has historically been used by the public for access and recreation 
purposes. Special Condition # I 0 acknowledges that the issuance of this permit does not 
waive the public rights that may exist on the property. The seawall and infill structures 
may be located on State Lands property, and as such, Special Condition #9 requires the 
applicant to obtain any necessary permits or permission from the State Lands 
Commission to perform the work. 

With Special Conditions that require mitigation for the adverse impacts to public access 
and recreation and authorization from the State Lands Commission, impacts to the public 
will be minimized to the greatest extent feasible. Thus, as conditioned, the Commission 
finds the project consistent with the public access and recreation policies of the Coastal 
Act. 

4. Visual Resources. Section 30240 (b) of the Coastal Act is applicable and states: 

(b) Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade those areas, and shall be compatible with the 
continuance ofthose habitat and recreation areas. 

In addition, Section 30251 ofthe Coastal Act states, in part: 

The scenic and visual qualities ofcoastal areas shall be considered and protected as 
a resource ofpublic importance. Permitted development shall be sited and designed 
to protect views to and along the ocean and scenic coastal areas, to minimize the 
alteration of natural land forms, to be visually compatible with the character of 
surrounding areas, and, where feasible, to restore and enhance visual quality in 
visually degraded areas ... 

As stated above, the proposed development will occur on the public beach. Following 
construction, the natural appearance of the bluffs at this site will be substantially altered. 
To mitigate the visual impacts ofthe proposed seawall, the applicant proposes to color 
and texture the seawall. The visual treatment proposed is similar to the visual treatment 
approved by the Commission in recent years for shoreline devices along the Solana 
Beach shoreline. (ref. COP #6-02-84/Scism; 6-02-02/Gregg, Santina; 6-03-33/Surfsong; 
6-04-83/Johnson, Cumming; 6-07-1 34/Brehmer, Caccavo; 6-08-1 22/Winkler). The 
technology in design of seawalls has improved dramatically over the last two decades. 
Today, seawalls typically involve sculpted and colored concrete that upon completion 
closely mimic the natural surface ofthe lower bluff face. 
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In addition, to address other potential adverse visual impacts, Special Conditions Nos. 4 
and 7 have been attached which require the applicant to monitor and maintain the 
proposed seawall in its approved state. In this way, the Commission can be assured that 
the proposed structure will be maintained so as to effectively mitigate its visual 
prominence. 

Therefore, as conditioned, the Commission finds that potential visual impacts associated 
with the proposed development have been reduced to the maximum extent feasible and 
the proposed development will include measures to prevent impacts that would 
significantly degrade the adjacent park and recreation area (beach area). Thus, with the 
proposed conditions, the project is consistent with Sections 30240(b) and 30251 of the 
Coastal Act. 

5. Local Coastal Planning. Section 30604 (a) also requires that a coastal 
development permit shall be issued only if the Commission finds that the permitted 
development will not prejudice the ability ofthe local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act. In this case, such a finding can be made. 

The subject site is located on the beach within the City of Encinitas. In November of 
1994, the Commission approved, with suggested modifications, the City ofEncinitas 
Local Coastal Program (LCP). Subsequently, on May IS, 1995, coastal development 
permit authority was transferred to the City. Although the site is within the City of 
Encinitas, it is within the Commission's area of original jurisdiction. As such, the 
standard of review is Chapter 3 policies ofthe Coastal Act, with the City's LCP used as 
guidance. 

As shoreline erosion along the coast rarely affects just one individual property, it is 
imperative that a region-wide solution to the shoreline erosion problem be addressed and 
solutions developed to protect the beaches. Combined with the decrease of sandy supply 
from coastal rivers and creeks and armoring of the coast, beaches will continue to erode 
without being replenished. This will, in turn, decrease the public's ability to access and 
recreate on the shoreline. 

Based on specific policy and ordinance language requirements placed in the LCP by the 
Commission, the City of Encinitas is in the process of developing a comprehensive 
program addressing the shoreline erosion problem in the City. The intent of the plan is to 
look at the shoreline issues facing the City and to establish goals, policies, standards and 
strategies to comprehensively address the identified issues. To date, the City has 
conducted several public workshops and meetings on the comprehensive plan to identifY 
issues and present draft plans for comment. However, at this time it is uncertain when 
the plan will come before the Commission as an LCP amendment or when it will be 
scheduled for local review by the Encinitas City Council. 

In the case of the proposed project, site specific geotechnical evidence has been 
submitted indicating that the existing structure on the project site is in danger. This 
project emphasizes the critical need for a comprehensive planning effort such that 
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seawalls are not constructed in an emergency situation, with a design that may not be the 
least environmentally damaging alternative in the future. 

Based on the above findings, the proposed seawall development has been found to be 
consistent with the Chapter 3 policies of the Coastal Act, in that the need for the seawall 
and its repair/maintenance has been documented, its adverse impacts on public access, 
beach sand supply and visual resources will each be mitigated. Therefore, the 
Commission finds that approval of the proposed seawall, as conditioned, will not 
prejudice the ability ofthe City of Encinitas to prepare a comprehensive plan addressing 
the City's coastline as required in the certified LCP and consistent with Chapter 3 policies 
ofthe Coastal Act. 

6. Consistencv with the California Environmental Quality Act (CEQA). 
Section 13096 of the Commission's Code of Regulations requires Commission approval 
of Coastal Development Permits to be supported by a finding showing the permit, as 
conditioned, to be consistent with any applicable requirements ofthe California 
Environmental Quality Act (CEQA). Section 21 080.5( d)(2)(A) of CEQA prohibits a 
proposed development from being approved ifthere are feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment. 

The proposed project has been conditioned in order to be found consistent with the 
geologic stability, visual quality, and public access and recreation policies of the Coastal 
Act. Mitigation measures, including conditions addressing payment of an in-lieu fee for 
impacts to sand supply, public access and recreation opportunities, and monitoring and 
maintenance of the structures over the lifetime of the project have been included as 
conditions of approval. As conditioned, there are no feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
impact which the activity may have on the environment. Therefore, the Commission 
finds that the proposed project is the least environmentally-damaging feasible alternative 
and is consistent with the requirements of the Coastal Act to conform to CEQA. 

STANDARD CONDITIONS: 

1. 	 Notice ofReceipt and Acknowledgment. The permit is not valid and development 
shall not commence until a copy ofthe permit, signed by the permittee or authorized 
agent, acknowledging receipt ofthe permit and acceptance of the terms and 
conditions, is returned to the Commission office. 

2. 	 Expiration. If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application. Development 
shall be pursued in a diligent manner and completed in a reasonable period of time. 
Application for extension of the permit must be made prior to the expiration date. 

3. 	 Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 
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4. 	 Assignment. The permit may be assigned to any qualified person, provided assignee 
files with the Commission an affidavit accepting all terms and conditions of the 
permit. 

5. 	 Terms and Conditions Run w'ith the Land. These terms and conditions shall be 
perpetual, and it is the intention ofthe Commission and the permittee to bind all 
future owners and possessors ofthe subject property to the terms and conditions. 

(G:\San Diego\Reports\2007\6-07-133 Li RF Staff Rpt.doc) 
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Beach Sand Mitigation Calculations 
Revised - October 7, 2009 

680 Neptune Avenue 

57' Se<3wall 

W= 57' 


E== 8'8" (8.67') 


V= .9 

R= 0.27' 

L= 20yr.** 

5= .74 

Hu= 60' 


Hs= .38' 

Rcu= .27' 

Res= 0 


.'" Per 1994 ilBf@ements wilh coastal staff- tills number IS utilized to represent an estimate of the seawall's lifa without maintenancil for the 
purpose of calt\>\atln8 me sand mitig.tkm fee The engineer of ra(;Ol'u hils cartiliedto the City of Encinitas that. with maintananc:e, the seawall 
will r1!main effecti'il! fertile life of the rt!!ildertti;!1 structure (75 years). 

Aw= R X Lx W Aw ;:. .27 'to 20 X 57 Aw;307.8 
Vw '" Awxv Vw"" 307.8 X .9 Vw:::271.0Z 

Ae=WxE Ae ;: 57 X 8.67 Ae:: 494.2 
Ve==Aexv Ve =494.2 x.9 Ve::: 444.8 

Vb (5 X W X L) X {(R X hs} + {1/2hu X {R = (Rcu-Rcs}}}}/27 
Vb", (.74 X57 X 20) X {(.27 X38) + (30 X (.27 + (.27))H127 
Vb", (843.6) X {(10.26) + (30 X (.S4})}}/27 
Vb = (843.6) X (10.26 + 16.2))/27 
Vb", !843.6 X (26.46))/27 
Vb == 826.728 

Existing Lost Beach Quality Bluff Sands Due to Failure: 175 cubic yards X .74 =129.5 

Vb =826.73 -129.5;: 697.23 

c == Cost of Sand c= $16.28 (Average of three (3) qualified bids) 

Vb =697.23 x $16.2.8 =$11,350.90 

Vw;: 277.02 x$16.28 '" S 4,509.89 

Ve ,. 444.8 x $16.28 ::: $ 7,241.02. 


... Vt =Vb + vw + Ve 
. {For purposes of cajculating sand mitigation in combination with beach recreation mitigation, the cost of 
the individual components of Vt have been calcu!at.l!ct separatelv above). 

Total Cost Vt '" $2.3,:1.01.81 i 
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EXHIBIT No.4 
APPLICATION NO. 

6-07-133 
Sand Fee 

Calculations by 
Applicant 

~CalifOmla Coastal CommiSSIOn 

http:2.3,:1.01.81
http:7,241.02
http:4,509.89
http:11,350.90
http:Vw:::271.0Z

